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USDA NATIONAL APPEALS DIVISION ACT OF 

1992— S. 3119 



MONDAY, AUGUST 10, 1992 

U.S. Senate, 
Subcommittee on Agricultural Credit of the 
Committee on Agriculture, Nutrition, and Forestry, 

Washington, DC. 
The subcommittee met, pursuant to notice, at 9:30 a.m., in room 
SR-332, Russell Senate Office Building, Hon. Kent Conrad (chair- 
man of the subcommittee) presiding. 

Present or submitting a statement: Senators Conrad, Grassley, 
and Craig. 

STATEMENT OF HON. KENT CONRAD, A U.S. SENATOR FROM 
NORTH DAKOTA 

Senator Conrad. This hearing before the Subcommittee on Agri- 
cultural Credit of the Senate Committee on Agriculture, Nutrition, 
and Forestry will come to order. 

I want to welcome the witnesses, my colleagues, and the audi- 
ence to this hearing on S. 3119, the USDA National Appeals 
Division Act of 1992. 

I want to take just a moment to commend Congressman Espy, 
who has introduced companion legislation, H.R. 5742 in the House, 
Senator Heflin, and their staffs for their invaluable assistance in 
drafting this legislation. I also want to commend my colleagues in 
the Senate and House who have already cosponsored this bill. 

S. 3119 would establish an independent USDA National Appeals 
Division (USDA-NAD) within the U.S. Department of Agriculture, 
by consolidating the ASCS, CCC, FmHA, RDA, and SCS appeals 
systems. 

The arguments for this bill are not complex. We are talking 
about simple fairness. The legislation ensures that farmers and 
other USDA program participants have the opportunity for a fair, 
objective review of an adverse decision issued by one of these 
agencies. 

As many of you here know, there is no independence in the cur- 
rent appeals systems of these agencies. Under this bill, there would 
be clear independence. USDA's National Appeals Division (NAD) 
staff would be free to make determinations based on the law and 
regulations, without pressure from agency officials and employees. 
These decisions would be administratively final. 

S. 3119 would establish a fair, objective appeals process in which 
the public could have confidence. It would improve the quality of 
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ASCS, CCC, FmHA, RDA, and SCS decisions. It would streamline 
the appeals process for farmers and consolidate the administrative 
costs of three appeals systems into one. 

Giving an appeals system this independence and authority to 
issue administratively final decisions is not a new concept. There 
are numerous other Federal appeals systems which have such inde- 
pendence and authority. 

Examples of such systems include the Administrative Review 
Staff of the USDA Food and Nutrition Service, the State Food 
Stamp Appeals Board, the Financial Assistance Appeals Board of 
the Department of Energy, the Social Security Appeals Council, the 
Benefits Review Board of the Department of Labor, Department 
Grant Appeals Board of the Department of Health and Human 
Services, the Board of Alien Labor Certification Appeals of the De- 
partment of Labor, the Small Business Administration's Office of 
Hearings and Appeals, and the Board of Patent Appeals and 
Interferences of the Department of Commerce. 

Some may try to criticize this proposal as too costly. In fact, I 
believe it will cost very little, and will save money in the long run. 
We already have an organizational structure in place, the Farmers 
Home Administration National Appeals Staff, that will serve as 
the foundation for a National Appeals Division of the USDA. In ad- 
dition, it will use the funds currently being spent by ASCS and SCS 
for their appeals systems. The small startup costs of this proposal 
will be well worth the benefit of providing justice to our constitu- 
ents who are being taken advantage of, because of the failure of 
the current appeals systems. 

This bill has only been in circulation for about 10 days. Yet we 
are already gaining strong support for it. It has been endorsed by 
the National Farmers Union, the National Family Farm Coalition, 
the National Farmers Organization, the American Agriculture 
Movement, and I am informed that many other groups are close to 
a decision to endorse this legislation, as well. 

I just want to briefly read excerpts from some of the letters 1 of 
support that have been submitted by these organizations. 

First, from the National Family Farm Coalition: 

"This legislation is absolutely essential to correct major problems 
with the current FmHA National Appeals System that were well 
documented in your May 1991 hearing and have only gotten worse. 
Farmers deserve the right to a fair independent appeal within all 
USDA agencies and this legislation would consolidate currently 
confusing and often ineffective appeals systems." 

And from the National Farmers Union: 

"Consolidation of the appeals functions of the ASCS, CCC, 
FmHA, RDA and SCS at the national level into a single NAD and 
placing it outside the respective agencies and under the Secretary 
of Agriculture's office will, we believe, provide a fair and more ob- 
jective appeals process for agricultural producers. 

"Making the national appeals staff independent of program 
policymakers will help eliminate the inherent conflicts of interest 
which arise by having the same agency head both implement the 



1 See pp. 188-190 for the letters of the National Family Farm Coalition, National Farmers 
Union, and National Farmers Organization. 
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program and issue the final determinations on appeals of adverse 
agency decisions. NAD staff will be freer to make decisions based 
on the law and regulations, without pressure from agency 
employees/ 9 

Finally, from the National Farmers Organization: 

"For those appellants who cannot resolve their problem at the 
local or State level, the opportunity to appeal to an independent 
entity at the national level will be met with a renewed sense of 
fairness and objectivity on the part of the Federal bureaucracy." 

Let me just say that I went home and had a meeting with my 
agricultural advisory group. My agricultural advisory group is 
made up of every farm organization in the State of North Dakota, 
every commodity group. There were over 40 people in attendance 
at that meeting, representing the various commodity groups and 
the various farm organizations, and I asked them about this bill. I 
gave them a description of it and then asked them should I 
introduce such a bill. 

I must say I was surprised by the reaction. The support for my 
introducing such legislation was unanimous, and it was not the 
kind of grudging support one often gets for legislation, but it was a 
committed kind of support. Those hands went up in the air, not 
half-heartedly, but with real enthusiasm. 

As we went around the table to get people's reactions, the word 
was very clear and very strong: This simply has to be done, to con- 
solidate the appeals, to make them independent, so that people feel 
and, in fact, realize an independent appeals process that gives 
them a sense that they have been dealt with fairly, that those who 
made the original decision are not the ones that make the final 
decision. 

Support for this bill will continue to grow, I believe, because 
there is a growing conviction across the country that the current 
appeals system falls to overturn agencies' adverse decisions which 
violate the law and regulations, or are inequitable. I am hopeful 
that we will be able to achieve rapid passage of this needed 
legislation. 

With that, let me turn to my colleague, Senator Grasslev, who 
has joined us. Welcome. It is good to have you here. If you nave a 
statement, please proceed. 

STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S. SENATOR 

FROM IOWA 

Senator Grassley. Thank you, Mr. Chairman. 

I particularly thank you for calling this meeting to discuss the 
creation of a National Appeals Division within the Department of 
Agriculture. As every Senator who tries to be an advocate for our 
farmers' positions sometimes in the maze of bureaucracy that ap- 
peals have to go through, this is certainly a worthy matter for our 
consideration, and I salute your efforts to bring it to the forefront. 

I have many of the same concerns about the appeals process as 
you do. Too often, farmers are able to present an effective case to 
county and State level officials, and too often these appeals must 
be sent out to Washington, because the first two levels are unable 
to rule on the matter, for some reason or another. 
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Although I have no statistics, it seems that few appeals to the 
Washington level are successful, and many local decisions are over- 
turned. I recognize that the Deputy Administrator for State and 
County Operations has a high degree of responsibility, and I often 
feel that there is an inherent distrust of county-level decisions. 

I am, however, an advocate of pushing as much decisionmaking 
and farmer /government interaction down to the local level as pos- 
sible. Many U.S. corporations are trying to shake off the bloated 
centralized decisionmaking that they have built up over the years. 
Secretary Madigan believes that USD A can do this, as well. 

I firmly believe that Congress should more clearly tell the ad- 
ministration what its legislative intent is, and probably that is 
true, Mr. Chairman, not only of this instance, but too often we do 
not write legislation as clearly as we should and maybe in some in- 
stances delegate too much authority. 

Regardless, we have a responsibility to the people administering 
law to be as clear as we can be, and I do not think we work hard 
enough at it. At the same time, I think any administration, not just 
this administration, this is a historical matter, but administrations 
too often have not made regulations as clear as they should. 

Realizing the difficulty faced in administering national programs 
and an inability to conceive all contingencies, Senator ConracPs bill 
makes a good attempt at speeding up the process, which is often 
bogged down, without creating an entity tilted toward either the 
farmer or the Government, and that is as it should be. 

I am concerned about whether new staff or new levels of bu- 
reaucracy would be imposed by this bill. I also have concerns, in 
creating that division, that some sort of friction may break out be- 
tween the appeals division and the traditional policy agencies, such 
as ASCS and SCS. I am hopeful that this bill would strike a bal- 
ance which encourages people to appeal incorrect adverse decisions 
and which does not encourage frivolous appeals. 

I assume that these sorts of concerns I have about this legislation 
will be somewhat resolved by the hearings we are having, and the 
extent to which the hearings cannot resolve these differences, I am 
sure that further study of the legislation can be done. 

Even though, Mr. Chairman, I express some concerns, I think I 
have had a frustration with this whole process over a long enough 
period of time that I have had in the United States Senate, that I 
am in no position other than to encourage the sort of solutions that 
you are trying to find here, without necessarily trying to say that 
the exact wording of the legislation is the exact way to proceed. 

I would assume that, even from your perspective, maybe there 
are a lot of questions that you have about this legislation that have 
to be answered, and this hearing is part of that process. In that 
spirit, I look forward to working with you and to exploring this 
topic to a greater extent. 

Thank you. 

Senator Conrad. I thank my colleague. I would say to you that I 
had real reservations about introducing this bill, personal reserva- 
tions. You know, I was an administrator of an agency before I 
came here. I was State tax commissioner. Frankly, I was never 
very enthusiastic about this kind of procedure. It took a lot of con- 
vincing for me to come to this point 
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I must say when I went home and met with the representatives 
of every major farm organization in my State and every major 
commodity group, and outlined for them this legislation and asked 
them what they thought, when I got the kind of reaction that I did, 
an overwhelmingly enthusiastic reaction, I was convinced. 

You know, sometimes you ask people about what they think you 
should do and you get kind of a tepid response. On this one, the 
hands fairly shot up and every single person around that table, 
about 40 there, said to me you ought to introduce this bill. As we 
discussed the bill, it became very clear to me that there was a level 
of frustration that I had not fully appreciated with the current 
appeal system. 

Now, I am very familiar with it in FmHA. I was not as familiar 
with the level of frustration that is out there with respect to ASCS 
and SCS. One of the points that was made to me is if you think you 
have problems now, you wait until we get into the next few years 
when SCS' ability to influence a farmer's life increases geometri- 
cally with the requirements of Federal legislation. People have 
plans that are submitted to that agency that will dictate in many 
ways how a farmer does his business. 

So I came to this reluctantly, I would say. I do not say that what 
we have here as a proposal is the full solution. I do not know that. 
That is why we are having this hearing, and I am certain we will 
need other hearings, as well, because this is a complicated subject. 

I am persuaded that we have an obligation to bring this issue 
before our colleagues. A significant amount of work has gone into 
this draft, and hopefully this hearing will enlighten us further. 

So I thank my colleague from Iowa, who has been a very dedicat- 
ed member of this subcommittee. We have very much appreciated 
his participation in this subcommittee. 

With that, we will proceed with the witnesses. First, we will hear 
from Mr. John Harman, the Director of Food and Agriculture 
Issues, Resources, Community, and Economic Development Division 
of the U.S. General Accounting Office, who will be accompanied by 
Mr. Pat Sweeney and Mr. Don Watson. Mr. Sweeney is a senior 
evaluator, as is Mr. Watson, of the U.S. General Accounting Office. 

Welcome. It is good to have you back with us. Please proceed 
with your testimony. 

I would just say for all of the witnesses that your full testimony 
will be made a part of the record. If you could give us a summary 
not to exceed about 10 minutes or thereabouts, that would be help- 
ful to the subcommittee. 

With that, please proceed. I might add that I have had a chance 
to read your prepared testimony. I thought it was excellent testi- 
mony, very useful to the subcommittee. We appreciate the effort 
that has gone into the preparation for this hearing, as well as your 
ongoing oversight. 
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STATEMENT OF JOHN W. HARMAN, DIRECTOR, FOOD AND AGRI- 
CULTURE ISSUES, RESOURCES, COMMUNITY, AND ECONOMIC 
DEVELOPMENT DIVISION, U.S. GENERAL ACCOUNTING OFFICE; 
ACCOMPANIED BY PAT SWEENEY, SENIOR EVALUATOR; AND 
DON WATSON, SENIOR EVALUATOR 

Mr. Harman. Thank you, Mr. Chairman. 

We are pleased to be here once again before this subcommittee. 
As you know, we have done quite a bit of work for this subcommit- 
tee over the years and have developed a quite good relationship 
with it. 

We have, as you know, been doing ongoing work in this particu- 
lar area and we will be discussing that this morning, and I will be 
summarizing that statement. 

Also, we will be offering some views on S. 3119. 

The information we will be presenting is based, as I said, on this 
ongoing work, which is examining first the extent to which appel- 
lants ultimately received their requested loanmaking or loan serv- 
icing action on appealed cases remanded back to Farmers Home's 
lending officials for reconsideration, and, secondly, the timeliness 
of Farmers Home's actions to implement those remanded appeals 
cases that were reconsidered in favor of the appellant. 

The results of our efforts are based on a scientific sample of ap- 
peals cases that were remanded from July of 1988, when this proc- 
ess began, to December of 1990, and the questionnaire that we sent 
to Farmers Home county-officials to obtain information on the 
status of the sample remanded decisions. 

Now, what I will do is ask you to turn to page 11 of the prepared 
testimony, and we will just use those tables in appendix I to walk 
you through the results of our work. I will ask Pat Sweeney, who 
has been heavily involved not only in this job, but in a series of 
jobs we have done on Farmers Home over the last 5 years, to walk 
you through that. 

Senator Conrad. Welcome. 

Mr. Sweeney. Good morning, Mr. Chairman. 

Senator Conrad. It is good to have you here. 

Mr. Sweeney. Thank you. 

First, I would like to provide you some overall statistics on the 
results of our work on the remanded cases, and then some specifics. 

Our estimates apply to about 2,900 appeals that were remanded 
during the July 1988 through December 1990 period Overall, 49 
percent of those 2,900 appellants received part or all of the loan 
they had requested or some loan servicing. 

FmHA denied loans or servicing to 19 percent of the appellants, 
and another 14 percent did not receive loans or servicing because 
of some actions on their own part, and 18 percent were pending at 
the time of our review. 

Wfren we look at the loanmaking appeals, there were about 680 
remanded loanmaking cases, 277 appellants 

Mr. Harman. He is on Table 1.2 there. 

Mr. Sweeney [continuing]. 277 appellants, 41 percent received all 
or part of the loan that they had requested, 26 percent were denied 
again for reasons such as inability to repay the loan or because 
they were unable to reach agreement with FmHA on their plan of 
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operation or the projected income and expenses. Another 26 per- 
cent were closed, because the appellants rejected FmHA's offers or 
they failed to follow through with their loan applications. The re- 
maining 8 percent were pending, usually because the appellants 
had filed some additional appeals. 

Of the approximate 2,220 loans servicing appeals, about 1,160 ap- 
pellants or 52 percent received loan servicing. The servicing is 
what they had applied for or some other servicing and 17 percent 
were denied again, for reasons such as inability to demonstrate 
they could repay the debt if it was restructured or they were 
unable to reach an agreement with FmHA on the accuracy of the 
financial and farm operational information that was in the Farm 
and Home plans, a part of their servicing application. 

Ten percent were closed because the borrowers rejected the 
offers or they failed to follow through with those applications. For 
example, some borrowers could not obtain the funds that they 
needed to make a net recovery buyout payment. Other borrowers 
apparently rejected restructuring offers, because what they were 
looking for was a buyout, rather than restructuring. 

Lastly, 21 percent were pending at the time of our review, be- 
cause they filed other appeals or because they were late in provid- 
ing information that the FmHA supervisors needed to continue 
processing the applications. 

Turning to the timeliness of the actions for those individuals who 
received loans or received servicing, again, 277 applicants received 
loans, 79 percent waited more than 60 days from the time the case 
went back to the supervisor until they received the loan. It took a 
year or longer for about 10 percent of the applicants to receive the 
loans. 

On loan servicing, again, about 1,160 borrowers received servic- 
ing, 64 percent had to wait more than 90 days to receive the servic- 
ing, and 11 percent took more than 1 year. Going behind the rea- 
sons for those delays, why did it take more than 60 days to get 
loans and more than 90 days to get servicing? According to the 
FmHA lending officials who responded to our questionnaires, the 
primary reason they cited for the delays was that the applicants or 
the borrowers were late in providing information to the county of- 
fices that was needed to complete processing of the applications. 

The lending officials also acknowledged, though, that FmHA's 
slowness in processing the applications and the county or State of- 
fices asking for information multiple times also contributed to the 
delays. A lack of direct loans funds caused some loanmaking cases 
to be delayed, and the need to obtain appraisals delayed the com- 
pletion of some servicing cases. 

One other item that came out during our work was also that the 
letters that the NAS hearing officers write to the supervisors and 
the appellants cause delays, because they conflict with what is in 
FmHA s operating instructions for when supervisors have to con- 
tinue processing the cases. Oftentimes the letter has instructed the 
appellants to contact the supervisors, so the supervisors would wait 
until the appellants came to them before they would continue proc- 
essing, rather than to initiate the processing within 15 days, as 
specified in FmHA's regulations. 
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Mr. Harman. Regarding S. 3119, we have not completed a de- 
tailed review of the proposed bill, but we are in basic agreement 
with the general thrust and intent of that piece of proposed legisla- 
tion, particularly with two of its major components. 

First, we think combining the various USDA appeals systems 
into one could result in efficiency gains and is consistent with the 
intent of our past recommendations that USDA approach cost- 
cutting issues in a more comprehensive manner. 

In that regard, Mr. Chairman, as you know, the full committees 
on both the Senate side and the House side are very actively look- 
ing at USDA's organization and many of the things they are look- 
ing at are ways to combine farm agencies in a way^that makes it 
more convenient to the farmer, as well as presents them with less 
barriers in terms of paperwork. We think this is consistent with 
that. 

Second, we believe that it is crucial that the appeals process be 
perceived as independent of the decisions made by the program 
agency. I think that concerns in this area may, in part, be the 
source of problems you were referring to earlier when you went out 
and talked to your farmers and got the kind of reaction that you 
did. 

We, therefore, endorse the intent of the proposed legislation in- 
cluding the proposed organizational location of NAD, which could 
help to reduce possible concerns that agency heads would bias 
appeal decisions. 

We do have some concerns about individual parts of the legisla- 
tion. I notice just in glancing at the Administrator's testimony that 
there are other types of concerns that he raises, too, that we think 
can be worked out through the process that is involved in produc- 
ing any piece of legislation. Our concerns deal with tying numbers 
of overturned decisions with people's ratings, and the amount of 
time that Agriculture is provided to question hearing officers' deci- 
sions and these types of things, but those can be worked out. 

With that, Mr. Chairman, that completes a summary of our pre- 
pared testimony and we would be pleased to answer any questions 
that you or Senator Grassley may have. 

[The prepared statement and attached appendix I of Mr. Harman 
follow:] 
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Mr. Chairman and Masters of tha Subcommittee: 

Ha ara pleased to be hare today to discuss information 
concerning the final resolution of farm loan decisions that, 
through the Farmers Home Administration's (FmHA appeals process, 
were remanded to FmHA's lending officials for reconsideration. 
Additionally, as you requested, we will offer our views on 
S. 3119— the proposed USDA National Appeals Division Act of 1992. 

The information we will be presenting is based primarily on an 
ongoing review examining (1) the extent to which appellants 
ultimately received their requested loan making or servicing action 
on cases appealed to and remanded by FraHA s National Appeals Staff 
(HAS) to FmHA'B lending officials for reconsideration and (2) the 
timeliness of FmHA s actions to implement remanded appeals cases 
that were reconsidered In favor of the appellant. To obtain 
information on these matters, we selected a probability sample from 
all appeals cases that were remanded to FmHA s lending officials 
from July 1988 (the inception of the appeals program} through 
December 1990. x Using a questionnaire, we then obtained 
information on the status of the sampled remanded decisions from 
the appropriate FmHA county offices In summary, our preliminary 
analysis, which of course is subject to change, indicates that: 

— An estimated 49 percent of the 2,900 appellants 

whose appeals were remanded during this time period 
received at least part of their requested loan or 
loan servicing after FmHA's lending officials 
reconsidered their applications. Additionally, 
while FmHA reconsidered and denied the appeals of 
19 percent of the appellants, another 14 percent 
did not receive their requested loan or loan- 



appendix I contains additional Information on our sample 
estimates and associated sampling errors. 
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servicing action because they failed to follow 
through with their loan applications or because 
they rejected FmHA's offers. Actions for the 
roaaining 18 percent of the appellants were still 
pending at the ties of our review. 

-- FmHA's lending officials are generally slow to 
Implement actions on remanded appeals cases that 
they favorably reconsider. For example, FmHA took 
4 months or nore to complete about half the 
remanded loan- ma king appeals that ware reconsidered 
in the appellant s favor. In perspective t FmHA's 
standards allow far lea a tine — 2-1/2 months — for 
completing actions on initial loan applications a 
process considered to be sore time 'Consuming FmHA 
attributes these delays in large part to appellants 
who are late in providing information to complete 
processing their loan or loan-servicing 
applications . 

We have not completed a detailed review of S. 3119. However, 
while parts of the bill raise soma concerns, we generally agree 
with its underlying Intent which would combine the appeals 
orocesses of several U 5 Department of Agriculture (US DA) agencies 
under one newly created organisation and make that organization 
more independent of the programming agencies, lie believe that this 
approach could result in better use of USDA's resources and foster 
greater trust in the process by appellants. 



FmHA, an agency of the USDA, provides credit to farmers who 
cannot obtain credit elsewhere at reasonable rates and terms. It 
provides credit assistance through direct loans, which are funded 
by the government, and through guaranteed loans, which are made by 

2 
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commercial lenders to farmers end guaranteed up to 90 percent by 
the government. 

The FmHA county office is the focal point for individuals to 
apply for and receive approval of farm program loans. The FmHA 
county office is also responsible for servicing loans, which 
includes visiting the borrowers and restructuring delinquent debts. 
FmHA's district directors provide guidance and supervision to 
county supervisors in making and servicing farm loans. 

FmHA applicants or existing borrowers can appeal most adverse 
loan decisions made by FmHA's lending officials Examples of 
appealable decisions include FmHA s denial of loan eligibility and 
denial of loan servicing to restructure delinquent debts. In July 
1988 FmHA established HAS to hear and rule on appeals of loan 
decisions by FmHA's lending officials. When an HAS hearing officer 
rules in favor of an appellant and remands a loan decision, FmHA is 
required to withdraw its decision and reconsider the loan 
application. This does not necessarily mean that the appellant 
will receive the loan or loan-servicing action that was originally 
denied; it only requires that the application be reconsidered. 
After NAS remands an adverse action , it has no role in ensuring 
that FmHA Implements its decision; rather, FmHA is responsible for 
ensuring that proper action will be taken. FmHA's national office 
in Washington, D-C monitors actions regarding remanded decisions 
through its computerized Implementation of Reversed and Modified 
Appeals Decisions tracking system. 

From July 1988 through December 1990, about 11,500 appeals of 
FmHA's farmer program loan decisions were filed with HAS. In 
ruling on these cases, NAS upheld FmHA's lending officials' 
decisions in about 4,600 cases and remanded about 3,100 cases for 
reconsideration. The remaining cases were either concluded or 
withdrawn without hearing officers' decisions or were in process at 
the time of our review. 
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RESOLUTIOW OF REMANDED LOAM MAKING AMD SERVICING APPEALS 

Of the appeals that were remanded during the tine period we 
reviewed, 2 about 680 involved appeals of loan-making decisions and 
about 2,220 involved appeals of loan-servicing decisions. 
Information on the final resolution of each of these types of 
appeals follows. 

Remanded Loan-Making Appeals 

On the basis of our preliminary analysis, we estimate that, of 
the approximate 680 remanded loan-making appeals, the following 
took place: 

— 277, or 41 percent, resulted in appellants' 
receiving all or part of the loan they requested. 
Individuals appealing guaranteed loan decisions 
generally were more successful in obtaining loans 
than were individuals who appealed direct loan 
decisions . 

— 175, or 26 percent, were denied again after 
reconsideration. FmHA denied loans for a variety of 
reasons, including an appellant's inability to demonstrate 
a capability to repay the loan or failure to reach 
agreement with FmHA on a proposed plan of farm operations 
or projected income or expenses. 

— 180, or 26 percent, were closed because appellants rejected 
offers by FmHA or failed to follow through with their loan 
applications. For example, in some cases, appellants 
failed to pursue the loans because they no longer needed 



2 Our surveys produced results that represent an estimated 2,900 
of the approximate 3,100 remanded appeal cases. 
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the loan funds — e.g., they did not need operating loans to 
buy seed and fertilizer because the planting season was 
over. 

— 51/ or 8 percent, were pending at the tine of our 
review. Oftentimes this occurred because 
appellants filed additional appeals. 

Remanded Loan-Servicing Appeals 

On the basis of our preliminary analysis, we estimate that, of 
.the approximate 2,220 remanded loan- servicing appeals, the 
following took place: 

— 1,158, or 52 percent, resulted in appellants' receiving 
loan servicing — either the servicing they had applied for 
or some other servicing. 

— 370, or 17 percent, were again denied after 
reconsideration. FmHA denied loan servicing for a variety 
of reasons, such as the appellant's failure to demonstrate 
an ability to repay restructured debt or to reach agreement 
with FmHA on the accuracy of financial or farm operational 
information contained in the servicing application. 

— 232, or 10 percent, were closed because appellants rejected 
FmHA' s offer or failed to follow through with their loan- 
servicing applications. For example, in some cases, 
appellants could not obtain the funds they needed to make 
payments to FmHA that were a condition for finalizing the 
servicing offered. Other appellants who apparently wanted 
to end their FmHA debt obligations rejected offers to 
restructure their delinquent debts. 
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— 461, or 21 percent, ware still pending at the time of our 
review. In many cases this occurred because appellants 
filed other appeals or because they were late in providing 
info rotation that FraHA needed to complete processing the 

loan-servicing applications. 

TIMELIHESS OP ACTIONS Qfl REMAMDKD APPEALS THAT WERE FAVORABLY 

RBCQH8IPBRBP 

FmHA has not established tine f rases for completing loan 
making and servicing actions on appeals that are remanded to county 
offices. After conferring with FmHA's lending officials, we used a 
period of 60 days to gauge the timeliness of loan-making actions 
and a period of 90 days to gauge loan-servicing actions. Both time 
periods begin when an FmHA county office has been notified of a 
remanded appeal case and end when the loan making or servicing 
action has been completed. These time periods are 15 days less 
than the tine periods called for in FmHA's standards for reaching 
initial loan making and servicing agreements; a recognition that 
some of the initial application data could be used with minimal 
update when FmHA's lending officials reconsider remanded decisions. 
On the basis of these standards FmHA completed timely actions on 
less than 25 percent of the remanded loan-making appeals that were 
favorably reconsidered and on less than 40 percent of the remanded 
loan-servicing appeals. The following provides additional 
information on the timeliness of FmHA's actions as well as reasons 
for delays in the process. 

Timeliness of Action on Remanded Loan-Maklno Appeals 

We estimate that, of the 277 appellants who received loans, 79 
percent waited more than 60 days after their applications were 
remanded for reconsideration before they received the loans. 
Furthermore, we estimate that it took 4 months or more for 131 
appellants, or about half of those who received loans, to receive 
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their loans and that the loans for about 10 parcont took longer 
than 1 yaar. 

According to FmHA's officials, the primary reason for delays 
in completing actions on remanded appeals was that appellants were 
late in providing information needed to finish processing their 
loan applications. Another reason frequently cited wee that loan 
funds were not available at the time of loan approval. 

Conflicts in wording between FmHA's Instructions and hearing 
officers' decisions letters used to notify lending officials and 
appellants of remanded appeal decisions may have further 
contributed to delays in loan processing He estimate that about 
three-quarters of the decision letters instructed appellants to 
contact the FmHA county offices to continue the loan -making 
process. Consequently some county officials waited for contacts 
from appellants despite FmHA's regulations that require lending 
officials to notify appellants and to continue the loan-making 
process within certain time frames. 

Timeliness of Action on Remanded Loan-Servicing Appeals 

We estimate that, of the 1,158 appellants who received loan 
servicing, about 64 percent waited more than 90 days for the 
servicing to be completed. Furthermore, we estimate that it took 5 
months or more for 576 appellants, or about half of those who 
received servicing, to receive their loan servicing and that the 
loan servicing for about 11 percent took longer than 1 year. 

The reasons cited by FmHA's lending officials for delays in 
providing loan servicing included the following: 1) appellants 
were late in providing information that FmHA needed to process 
their servicing applications 2 obtaining appraisals was time- 
consuming; (3) appellants requested extensions to obtain the 
financing from non-FmHA sources that they needed in order to make 
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certain payments to FmHA; and (4) appellants filed other appeals 
that, in turn, delayed the completion of actions on the remanded 
servicing cases. Additionally, as with remanded loan-making 
appeals, conflicts between FmHA '8 instructions and HAS notification 
letters may have further contributed to delays. 

PROPOSED HoIIflHoL APPEALS PIVISIQW 

S. 3119 would create a Rational Appeals Division (NAD) within 
USDA to form a consolidated appeals system covering five USDA 
agencies — FmHA, the Agricultural Stabilization and Conservation 
Service, the Commodity Credit Corporation, the Rural Development 
Administration, and the Soil Conservation Service. Under this 
bill, individual b who are dissatisfied with decisions by these 
agencies would first be required to attempt to resolve their 
concerns with the agency informally. If these attempts fail, 
appellants could then appeal the decisions through a formal NAD 
appeal process This process would consist of a hearing before a 
state hearing officer and an optional review by the HAD Director if 
requested by either the appellant or the agency head. From an 
organizational standpoint, NAD would be located in the Office of 
the Secretary of Agriculture. 

We have not completed a detailed review of the proposed bill. 
However, we agree with two of its major components. First, we 
think that combining the various USDA appeals systems into one 
could result in efficiency gains and is consistent with the intent 
of our past recommendations that USDA approach cross-cutting issues 
in a more comprehensive manner Second, we believe it crucial 
that the appeals process be perceived as independent of the 
decisions made by the program agency. We therefore endorse the 



See UtSt Department 9f Agriculture: Improving Management of 

Cross-Cuttlno Agricultural Issues (GAO/RCED-91-41, Mar. 12, 
1991). 
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proposed organizational location of HAD, which could help to reduce 
possible concerns that agency heads would bias appeal decisions. 

We are concerned, however, with soae of the provisions of 
S. 3119. For example, under the bill, an FmHA lending official 
would be required to implement a hearing officer's decision unless 
the FmHA Administrator requested the RAD Director to review the 
decision. However, only 10 working days are provided from the date 
that the lending official receives notice of the hearing officer's 
decision for such a request. This may be insufficient time for 
FmHA to consider and respond to hearing officers' decisions with 
which FmHA disagrees. Another provision ties the annual 
performance evaluations of FmHA's lending officials to the number 
of loan decisions that hearing officers reverse or modify. In our 
opinion, this could lead to initial loan decisions that are 
influenced, in part, by a desire to avoid possible reversals 
through the appeals process rather than to apply agency loan 
standards . 



Mr. Chairman, this completes my prepared statement. I would be 
happy to respond to any questions that you or Members of the 
Subcommittee may have. Also, if you desire, we are willing to work 
closely with you and the Subcommittee staff on the provisions of 
S. 3119. 
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APPENDIX I APPENDIX I 

SAMPLING ERRORS FOR SURVEY ESTIMATES 

Since we used a sample (called a probability sample) of 
reaanded farmer program appeal decisions to develop our estimates, 
each estimate has a measurable precision, or sampling error, which 
may be expressed as a plus/minus figure. A sampling error 
indicates how closely we can reproduce from a sample the results 
that we would obtain if we were to take a complete count of the 

universe, using the same measurement methods. By adding the 

sampling error to and subtracting it from the estimate, we can 
develop upper and lower bounds for each estimate. This range is 
called a confidence interval. Sampling errors and confidence 
intervals are stated at a certain confidence level — in this case, 
95 percent. For example, a confidence interval at the 95-percent 
confidence level means that in 95 out of 100 instances, the 
sampling procedure we used would produce a confidence interval 
containing the universe value we are estimating. The sampling 
errors for our estimates are contained in tables 1.1 through 1.3. 

Tftfrle 1,1? Sampling Errors fpr BgUmfltvB on the Resolution 9t 

Remanded Appeals 

Sampling 
Number of appellants Estimate exrox* 

Received 11 1,435 115 

Denied 545 85 

Rejected or withdrawn 413 72 

Pending 512 91 

Total 2.905 55 
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APPENDIX I 



APPENDIX I 



Percentage of appellant a ggtlffiflt? 

Received 11 49 

Denied 19 

Rejected or withdrawn 14 

Pending 18 



Sampling 
exrcjc" 

4 
3 
2 
3 



Total 122 

•At the 95-percent confidence level. 

b Approved and appellants received loans or loan servicing. 

"Appellants did not follow through with their loan applications 
after they were remanded for reconsideration or appellants did not 
accept FmHA's offers. 



Servicing 




Sampling 


r?Ufflfr? r of aDDellants 


Estimate 


exrojc" 


Loan making 
Received* 




277 


34 


Denied 


175 


27 


Rejected or withdrawn 


180 


30 


Pending 


J*l 


17 


Subtotal 


684° 


42 


Loan servicing 






Received" 


1,158 


113 


Denied 


370 


81 


Rejected or withdrawn 


232 


66 


Pending 


4S1 


89 


Subtotal 


2.221 


66 



Total 



2.905 



55 
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APPENDIX I 




APPENDIX I 


Percentage of aDDellants 


Estimate 

41 
26 
26 


Sampling 


Loan making 
Received* 
Denied 

Rejected or withdrawn 
Pending 


4 
4 
4 
2 


Total 


100° 




Loan servicing 
Received" 
Denied 

Rejected or withdrawn 
Pending 


52 

17 

10 

.21 


5 

4 
3 

4 



Total IflJl 

•At the 95-percent confidence level. 

"Approved and appellants received loans or loan servicing. 

"Appellants did not follow through with their loan applications 
after they were remanded for reconsideration or appellants did not 
accept FmHA's offers. 

'Numbers do not add because of rounding. 



Who Received Loans and Loan-Servicina 






Estimate 

57 
220 
131 

414 
744 
576 


Sampling 


Received loans" 
60 days or less 
More than 60 days 

4 months or more 

Received loan servicing" 
90 days or less 
More than 90 days 

5 months or more 


17 
30 
25 

85° 

104° 

96 
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APPENDIX Z APPENDIX X 

Saapling 

Percentage aX flpptllflnti Estimate txxsc* 

Received loans* 

60 days or less 21 6 

More than 60 days 79 6 

4 months or sore 47 7 
More than 1 year 10 3° 

Hearing officers' letters 
instructing appellants to 
contact FmHA county offices 79 5° 

Received loan servicing* 

90 days or less 36 6° 

More than 90 days 64 6° 

5 months or more 50 7 
More than 1 year 11 4 

Hearing officers' letters 
Instructing appellants to 
contact FmHA county offices 75 6 

•At the 95-percent confidence level. 

"Approved and appellants received loans or loan servicing. 

"The precision of these sampling errors must be qualified because, 
for example, there was no variation in the sampled cases within 
some of our sampling categories. 
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Senator Conrad. First of all, let me thank you once again, on 
behalf of the subcommittee, for the work that you have put into 
this. It is certainly valuable work for the committee. 

Let me first turn to your look at what has been happening in the 
FmHA appeals process, work that we had requested that you do. 
Can you give us your own reactions, as you looked at this data and 
you looked at the kind of reactions and response time the system 
was providing, what was your own reaction to the data that you 
saw? 

Mr. Harman. First, let me answer that, and then maybe we 
ought to let the individuals who have been living with this day-to- 
day to provide their reaction. 

Just in looking at this data, the first thing that struck me was 
that it is just simply taking too long. It raises questions in my 
mind, when so much of the blame is put back on the farmer as to 
whether or not there is some type of process problem here. There is 
some breakdown in that process. 

In general, I think if you did not do the types of things you are 
proposing, we would have to take a close look at that process and 
see how we can get that to work in a better way, because if the 
process is broken, obviously, the independence question becomes 
even more critical. 

Let Pat and Don maybe comment. 

Mr. Sweeney. John is exactly right. When you look at the statis- 
tics, what you see is it takes a very long time for someone who — 
when a hearing officer rules in favor of the appellant, the person 
really cannot think that they are going to get that loan or that 
servicing in a short period of time. It can prove to be very critical, 
especially when it involves operating loans. 

If a person is looking for money for seed or fertilizer in the 
spring time, it does not help them a whole lot when the loan is ap- 
proved in August or September. They have missed the cycle. 

Senator Conrad. Did you find that? Did you find people who won 
their appeal, but then just because of the now of events, the delays 
in the agency actually coming through on what they determined 
through the appeals process was simply too late for the farmer 

Mr. Sweeney. Most definitely. In one of the categories of things 
that happened was that the appellants did not follow through with 
their loan applications or they rejected offers once they received 
offers. Some people who were offered operating moneys in the 
August-September timeframe did not pursue the getting of those 
loans because the cycle had already passed for them. 

Senator Conrad. So it was not necessarily that people did not 
follow through because of some failure on their own part, but they 
were at some point no longer interested in a loan, because the 
growing season had passed? 

Mr. Sweeney. That is exactly correct. 

In the ownership side, when a person was looking to buy a par- 
ticular parcel of land, by the time the case was finally resolved and 
an offer was made for an ownership loan, someone else had pur- 
chased the tract of land. We also saw it on the operating side when 
people were leasing and they needed the operating money toe i- 
tinue to lease a piece of property or to pick up an adjoining j rf 
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property to lease. By the time the money was approved for them, 
the case was approved so that they could get the money, someone 
else had exercised a lease and was using those particular pieces of 
property. 

When a hearing officer rules in favor of an appellant, it does not 
mean that the person is going to get what they applied for, and 
what came out from our statistics is that, even if they do get it, 
they should not anticipate getting it in a very timely fashion. 

Senator Conrad. Some of those are really striking. In 10 percent 
of these cases where they have been successful in appeal, they do 
not get assistance for over a year. This occurred even when appar- 
ently they must be qualified and eligible to get it, because they ul- 
timately do, but it takes over a year to happen. Did you look at 
those cases and reach any conclusion about 10 percent of these 
cases taking over a year? 

Mr. Sweeney. We did not look specifically at any of the cases 
that fell in those categories. What we noted was how lon$ was it 
taking and, as it turned out, 10 percent of them were taking that 
very long period of time. 

Senator Conrad. How would you characterize this system? You 
have studied it, you have looked at it carefully. How would you 
characterize it? Would you say it is up and running well? Would 
you say it is generally working reasonably, but needs some signifi- 
cant repair? Or would you say it is broken down? 

Mr. Harman. My view at this point, Mr. Chairman, is that if you 
look at the services provided to its customers, I would say it is 
broken. I would also say it needs some significant repair, either 
within the system or through some type of consistent approach to 
the appeals process, which we would favor. 

Senator Conrad. Let me turn, if I might, to S. 3119. You have 
indicated that you think this bill moves in a direction that makes 
some sense. You have indicated that this bill might improve effi- 
ciency, as I read your testimony, by consolidating all of the appeals 
functions in one agency, make them independent. 

I do not think there is any group other than those who are di- 
rectly involved in the agency who is more familiar with what is 
going on with the respective agencies within USDA than are you. 
Can you give us your sense of how this bill would improve efficien- 
cy, by having a unified appeals division, a consolidated appeals 
division? 

Mr. Harman. Well, for one thing, it would provide consistent ap- 
proaches, consistent standards and farmers would know, from a 
customer standpoint, the farmer being the customer, exactly what 
they have to do in all cases with all programs. 

Now, I realize that programs are different and you have different 
situations and different things you have to deal with and different 
decisions have to be made. That is true in most programs across 
government, but it does not mean that you cannot have one system 
to deal with it. 

If we have one consistent piece of paper that would have to be 
dealt with, you could look at consolidation, and whether you would 
need all of the support staff that you currently need within the 
system. Additionally, there is really no local appeal within the 
Farmers Home system, but there is within, say, the ASCS system. 
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So that is brought into your bill. That is one that could offer effi- 
ciencies for Farmers Home, because maybe some of those appeals 
could be dealt with at the local level. 

We think, without looking at it in detail, we think there are op- 
portunities here for efficiencies, and to a certain extent, that belief 
is based on the significant amount of work we have done in looking 
at the management of the agency within our management reports. 
We did not look at the appeals process specifically, but we have 
looked at a number of other processes that involved systems that 
cut across the whole agency, and feel as the Secretary does, that 
there is a need to make these systems work better. 

Senator Conrad. As you know, what we are trying to do in this 
bill is to provide that people first try to informally resolve things 
with the agency, and then second, go through an appeals process 
that has some hierarchy to it. We first try to keep the decisionmak- 
ing as close to the local level as we can, because we think that 
makes the most sense. But if everything fails and if people feel ag- 
grieved and they have not had a chance to get their question re- 
solved, they can appeal to the USDA National Appeals Division 
and get a determination by someone who is independent of the 
people who made the initial judgment. 

Well, I thank you very much. 

Senator Grassley. 

Senator Grassley. I have no questions. 

Senator Conrad. Senator Craig. 

Senator Craig. Thank you very much, Mr. Chairman. 

I too have no questions. I do appreciate the hearing and I am 
very interested in your legislation, and I think it is an opportune 
time, as the Secretary looks toward reorganization within the 
agency and as we are intent on making some changes that you 
would bring this consideration forward. 

Senator Conrad. Thank you. 

I just would say for the benefit of Senator Craig, as I told Sena- 
tor Grassley earlier, I came to this conclusion reluctantly myself, 
as a former agency administrator. What really persuaded me is 
when I went home and had a meeting of my agricultural advisory 
group that is made up of all the farm organizations and all the 
commodity groups in my State. I asked them, should I introduce 
this bill, after giving them a description of it. Their reaction was 
unanimous and very strong that this kind of legislation ought to be 
introduced. 

As we went around the table getting people's reactions, I was 
surprised at the strength of the feeling that the current appeals 
systems just did not make a whole lot of sense. It is really a hodge- 
podge of systems within USDA, kind of a grabbag affair, depending 
on which agency you are in, and as we hear this morning, some 
serious problems with the existing appeals systems. 

Senator Craig. Mr. Chairman, I think all of us are frustrated for 
our constituents, when they feel they have been wronged by Gov- 
ernment, whether it is USDA or another agency, or whether there 
is a difference of opinion that directly affects their well-being. Once 
that has happened, it appears that you enter a never-never land, 
and out 2 or 3 years later, oftentimes, you might stumble with an 
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opinion and it may or may not be in your opinion, of course, as is 
understandable when you appeal a decision or an action. 

Timeliness is so absolutely critical, especially in agriculture, 
where we are dealing with a crop season or whether we are dealing 
with things that are very time-sensitive in nature. It is true of a lot 
of other areas of our Government. And if we cannot have a system 
that is time-sensitive and renders decisions in a reasonable and 
open fashion, then as Government grows and we are all frustrated 
by its overconsuming size of the individual citizen, if the decisions 
that affect those citizens cannot be rendered rather quickly, then 
we are going to expect a lot more reaction from our citizenry, as 
well we should. 

Mr. Harman. And that is a primary reason, Mr. Chairman, I re- 
sponded that I think FmHA's system is broken. 

Senator Conrad. All right. Thank you, John. Thank you for the 
work that has been done here. We appreciate very much the effort 
that has been extended by you and by Mr. Sweeney and Mr. 
Watson, as well. 

Mr. Harman. Thank you, Mr. Chairman. 

Senator Conrad. Next we will hear from Mr. Keith Bjerke, the 
Administrator of ASCS, and a proud North Dakota native. I think 
we will have a chance to hear perhaps the other side of this 
question. 

Welcome. It is good to have you here, Mr. Bjerke. It is good to 
have you have a chance to share your reactions to this legislation. 
Please know that the full prepared testimony will be made a part 
of the record, and to the extent that you can summarize, the sub- 
committee would be grateful. 

STATEMENT OF KEITH BJERKE, ADMINISTRATOR, AGRICULTUR- 
AL STABILIZATION AND CONSERVATION SERVICE; 
ACCOMPANIED BY GARY MARGHEIM, SOIL CONSERVATION 
SERVICE, AND FREDERICK YOUNG, DIRECTOR, NATIONAL 
APPEALS STAFF, FARMERS HOME ADMINISTRATION, VA DE- 
PARTMENT OF AGRICULTURE, WASHINGTON, DC 

Mr. Bjerke. Thank you. 

I would say at the outset that, at the conclusion of my remarks, I 
would like to invite the members of the Soil Conservation Service 
and FmHA to come up for questions. 

Senator Conrad. That will be fine. 

Mr. Bjerke. There is no question that I cannot speak with au- 
thority on all of these agencies. 

Mr. Chairman and members of the committee, I am glad to be 
with you today to discuss S. 3119, legislation to create a National 
Appeals Division (NAD) in the U.S. Department of Agriculture 
(USD A). I testify in my capacity as Administrator of one of these 
agencies principally affected by the bill, but will also attempt to 
represent the interests of other agencies of the Department that 
are affected by this bill. 

The Department opposes S. 3119, because the proposed appeal 
process would be both cumbersome and costly. 

During my tenure as Administrator, one of my objectives has 
been to assure that farmers receive the benefit of scrupulous com- 
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pliance with law and regulation on the part of the employees of my 
agency. In this regard, I believe I also speak for the Administrators 
of the other agencies affected by this legislation. 

This means, with respect to appeals taken under our programs, 
the rendering of prompt, professional, fair and objective decisions 
which determine whether a program decisionmaker acted reason- 
ably in applying the law, regulation and procedure to the facts of a 
given case. This is of paramount importance to us. 

A primary goal of our agencies is to provide a fair, as well as ac- 
cessible, administrative appeals system. We can all appreciate the 
need for a fair appeals system. However, the fairest appeals system 
in the world is useless, if it also is not accessible. That is why it is 
important that our appeals systems are accessible, as well as fair. 

While different problems may exist regarding our individual ad- 
ministrative appeals systems, we believe that, on balance, our ap- 
peals systems provide our program participants with an effective 
means of resolving disputes with our agencies. This success is in 
large measure due to the fact that our appeals systems are able to 
adapt to the particular needs of our programs and are accessible to 
our program participants. 

In evaluating S. 3119, it is difficult to ascertain its true goals. Its 
supporters have stated that this legislation will lead to more ac- 
countability in the administration of these agencies' programs. 
However, in reality, it will give final, unreviewable decisionmaking 
authority to an individual who will not be accountable to the Secre- 
tary of Agriculture, to the President of the United States, or to the 
Congress. As a result, we believe this legislation will actually lead 
to less accountability in the administration of these programs, not 
more. 

We believe that S. 3119 would take USDA appeals in the wrong 
direction in a number of ways. First, this legislation would discour- 
age most appellants from seeking an appeal at the national level, 
and thus make the appeals system less accessible, because it would 
create a more formal appeals structure, which would dramatically 
increase the costs of bringing such appeals. 

Second, the proposed legislation lumps together the appeals sys- 
tems of several USDA agencies that have very different programs 
and goals. Because the problems associated with the programs ad- 
ministered by these agencies are different, their appeals systems 
must reflect these differences. The one uniform appeals system this 
bill would create would not be able to address the distinct needs of 
those who use our agencies. 

Third, this legislation would give the NAD Director the authority 
to overrule and modify any decision by any official of USDA, in- 
cluding the Secretary of Agriculture, regarding the administration 
of programs by the ASCS, CCC, SCS, FmHA, or the Rural Develop- 
ment Administration. Tins authority may prevent these agencies 
from controlling the administration of their programs, and lead to 
unnecessary confusion and chaos. 

In order to illustrate these points, I would like first to direct your 
attention to the ASCS appeals system. Then I will present a specif- 
ic concern of FmHA, RDA and SCS. 

A new appeals system within ASCS was established, with the en- 
actment or the Food, Agriculture, Conservation, and Trade Act of 
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1990. We are just now fully implementing this new system, but are 
certain that it will bolster the confidence of farmers that the 
agency's appeal system is fair and accessible. 

The current ASCS appeals system is divided into three parts. 
Most farmers enter this system by requesting that a county com- 
mittee of ASCS reconsider a determination it has made regarding 
the farmer's participation in a program administered by or 
through ASCS. After the county committee has reconsidered its de- 
termination, if the farmer is still dissatisfied with the results, the 
farmer may appeal the determination to the State ASCS commit- 
tee. Finally, if the farmer is still dissatisfied, the farmer may 
appeal to the ASCS National Appeals Division. 

Currently, the ASCS appeals system is working very well. This 
system is balancing several important, but competing goals. First, 
this system provides procedures to ensure that the appeals are 
fairly reviewed, without developing procedures that make the proc- 
ess too complex and costly to farmers. We have accomplished this 
by allowing farmers to present their appeals in informal hearings. 
Under this system, farmers are not required to retain legal counsel 
to present their appeals, and do not, in fact, retain counsel in most 
cases. 

The current ASCS appeals system also enhances uniformity in 
the administration of these programs, while separating the individ- 
ual adjudication of appeals from the decisionmakers directly re- 
sponsible for the administration of these programs. Presently, final 
ASCS appeals are decided by NAD, a division in ASCS that is sepa- 
rate and independent from the decisionmakers who are directly re- 
sponsible for the administration of ASCS programs. However, as 
the Administrator, I have the authority to modify NAD determina- 
tions, in order to ensure that they are consistent with the manner 
in which ASCS/CCC programs are nationally administered. 

Despite the fact that we have been satisfied with the overall per- 
formance of the ASCS appeals system to date, we also recognize 
that farmers have expressed concerns regarding the ASCS appeals 
system. However, we believe the answer is to improve the current 
system, rather than replace it. As a result, we have recently made 
two changes to the ASCS administrative appeals system to further 
our goal to ensure that the system is fair and accessible. 

ASCS-NAD has just released a set of administrative procedures 
governing ASCS-NAD appeals. A copy of these procedures will be 
enclosed with each letter sent by ASCS-NAD acknowledging a 
farmer's appeal. They will be sent out by us to them. These proce- 
dures will answer questions regarding how ASCS-NAD hearings 
are conducted, how to file for extensions of time, how to request 
that information or witnesses be subpoenaed, and how to request a 
personal hearing before a hearing officer. The release of these pro- 
cedures is intended to make ASCS-NAD proceedings more clear, 
and thus, more accessible. 

In addition to the release of administrative procedures, 
ASCS-NAD is also in the process of restructuring its administra- 
tive determinations. For many years, ASCS issued its final admin- 
istrative determinations in the form of a letter to the farmer or to 
their representative. This format was a reflection of the agency's 
belief that the administrative appeals process should be informal. 
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As the programs ASCS administers have become more complex, 
the agency's appeal system has been forced to respond to more 
complicated and multifaceted appeals which cannot be answered by 
simple responses. ASCS has received complaints that its appeal de- 
terminations fail to respond fully to the issues. 

In response to these concerns, ASCS-NAD determinations will 
soon adopt a structured format that will clearly identify the issues, 
the appellant's position, the facts, the agency's analysis of the 
appeal, and the agency's determination. With this format, ASCS 
will be able to more clearly communicate the basis for its determi- 
nation. This new format will also force NAD to carefully examine 
all the relevant issues and facts, which should produce even better 
final determinations. 

Shortly, we hope to make further improvements to the ASCS ap- 
peals systems through a proposed rule amendm ent to the current 
ASCS appeals regulations, currently codified as 7 CFR part 780. 

In comparison to the current ASCS appeals system, the ramifica- 
tions of the proposed legislation would be substantial. 

The "independent" NAD proposed by S. 3119 would discourage 
appeals by increasing the costs to farmers of bringing appeals to 
the national level. Currently, most farmers who bring appeals to 
the national level of ASCS are not represented by lawyers, because 
the hearings are neither formal nor adversarial. Farmers are al- 
lowed wide latitude in presenting their appeals, which minimizes 
the costs of appeal preparation. However, because the proposed "in- 
dependent" NAD would likely have more formal adjudicatory pro- 
cedures and be more adversarial, farmers would require represen- 
tation of legal counsel, which would substantially increase the costs 
of bringing such appeals. Furthermore, the proposed "independent" 
NAD would require the farmer to make a more formal presenta- 
tion, especially because its determinations would apparently rely 
upon precedent. Such presentations will take more time and money 
to research and prepare, thus making the system less accessible 
and those unwilling or unable to expend those resources would be 
left out. 

While it is difficult to generalize about costs, a presentation 
before the proposed "independent" NAD could increase the cost of 
presenting an appeal to a level approaching court litigation, be- 
cause the proposed "independent" would establish procedures that 
are more formal and adversarial. These costs would discourage a 
substantial number of farmers from bringing appeals due to their 
cost. 

This legislation suffers from a second major flow, in that it would 
lump together the appeals systems of several agencies with very 
different types of programs and duties. For example, FmHA is pri- 
marily responsible for the administration of loan and grant pro- 
grams to farmers. Thus, its appeals system is geared toward deter- 
mining whether the agency has provided the farmer with all 
applicable rights and protections. 

In comparison, ASCS and CCC are responsible for the stabiliza- 
tion of prices and supplies of a number of important agricultural 
commodities in the United States. In order to meet this responsibil- 
ity, ASCS and CCC administer price support and other similar pro- 
grams which directly affect individual farmers, but the primary 
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goal of these programs, as described in the CCC Charter Act, is the 
stabilization of the supply and price of agricultural commodities. 
Therefore, ASCS and CCC activities affect not only individual 
farmers, but also the price and supply of food around the world. 

Because the ASCS and CCC programs are very different from 
those of FmHA or any other USDA agency, the ASCS appeals 
system must also take a different approach. ASCS must make its 
decisions recognizing that they could affect not only the individual 
farmer, but also the price and supply of agricultural commodities. 
Furthermore, ASCS and CCC programs also tend to require deter- 
minations which focus on different types of issues than programs 
administered by the other agencies covered by this legislation. 
Given these differences, it is not surprising that these agencies 
have developed different appeals systems. The proposed legislation 
would remove the flexibility of our agencies to develop administra- 
tive appeals systems that reflect our different programs and our 
clientele. 

One area in which this lack of flexibility would particularly 
affect farmers is in the granting of relief. To state it simply, we be- 
lieve the proposed legislation would result in relief being granted 
in fewer cases. I believe that agency heads would also be less likely 
to grant relief under the proposed legislation, because they would 
fear that it could lead to a flood of unintended approval of relief 
requests by the proposed "independent" NAD, due to a misinter- 
pretation of the agency head's actions. 

Finallv, the proposed "independent" NAD would create confu- 
sion and uncertainty in U.S. agricultural policy, because the "inde- 
pendent" NAD would have the effective authority to overturn or 
modify ASCS/CCC policy through its appeal determinations. In 
short, these hearing officers would become mini-Secretaries of Agri- 
culture who could produce determinations that might lead to the 
inconsistent application of program requirements. 

Furthermore, even if the Director of the proposed "independent" 
NAD could ensure that its determinations were consistent, there is 
no mechanism in the proposed legislation to make sure that the Di- 
rector's determinations are consistent with the manner in which 
these programs are administered by ASCS/CCC throughout the 
country. 

As previously mentioned, the Food, Agriculture, Conservation, 
and Trade Act of 1990 created the ASCS-NAD. We are taking the 
final steps to fully establish this Division of ASCS. It is our hope 
that Congress will wait to see if the full implementation of ASCS- 
NAD results in an administrative appeals process that is fairer and 
more accessible to farmers. The risks associated with the proposed 
"independent" NAD are great, and it would only take ASCS 
appeals in the wrong direction. 

The proposed legislation also raises specific concerns regarding 
the administration of the FmHA/RDA appeals system. Under S. 
3119, a borrower or applicant for a guaranteed loan would be per- 
mitted to appeal the denial of an adverse action, without the 
lender joining in the appeal. FmHA objects to this proposal, on the 
grounds that the lender is the applicant for the guarantee, rather 
than the borrower. Since the lender is not a Federal agency, an ap- 
peals system could not pffec* the lender's decisions, which are cov- 
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ered by factors over which FmHA/RDA have no control. An at- 
tempt to require a guaranteed loan through the system being pro- 
posed would substantially reduce the number of lenders willing to 
participate in making guaranteed loans and, therefore, the credit 
available to farmers and developers in rural areas. Exposure on the 
guarantees is bound to increase as a result. 

Under a similar provision, a tenant in rental housing of any 
agency who is individually, directly and adversely affected by a de- 
cision of the Secretary would be permitted to appeal. It is difficult 
to envision such a case, in that the Secretary's relationship is with 
the borrower/developer of the rental housing project. However, if 
the intent is to enable one or all tenants of such a project to appeal 
rent increases, or any contracted terms of their lease agreement, 
the process would be inundated. There are other avenues of relief 
available to resolve these problems, such as access to courts 
throug h Sta te and local laws. (The tenant grievance appeals proc- 
ess — 7 CFR 1944-L — available to tenants who have a grievance 
with a borrower does not cover FmHA-approved rent increases.) 

FmHA is uncertain of the intent or effect of language whereby a 
hearing officer may permit participation in a hearing by a person 
who may be affected by an adverse action, but who has not ap- 
pealed. Conceivably, it could involve one or more competing appli- 
cants for a rural multifamily housing project in the same housing 
market, but this is by no means clear. 

S. 3119 also requires that the Secretary take no action that 
would prevent the implementation of a final decision in favor of 
the appellant. This could create problems in the case of appellants 
for funding for construction of rural multifamily rental housing 
projects. Such projects are based on the availability of housing in 
relation to demand in a specific community. If one application is 
chosen while another's application is held up pending the outcome 
of an appeal, the housing will be constructed. The fact that the 
demand has been met and no additional housing will be needed 
would make the implementation of the appeal impossible. If the 
Secretary withholds approval of all applications in an area where 
the appellant proposes to build, housing needs will continue to go 
unmet. FmHA now attempts to minimize the effect of a pending 
appeal when there are competing applications. If applications re- 
ceive the same number of priority points and will serve the same 
market, FmHA has advised field officers to withhold approval of 
competing applications pending outcome of the appeal. However, 
appeal by applicants with fewer points would not have the same 
effect. S. 3119 would appear to deny FmHA its current flexibility. 

The Soil Conservation Service would like to express the following 
concern: 

SCS is fundamentally a technical agency. Across the country, 
SCS specialists provide onsite technical advice and assistance to 
farmers, ranchers, and rural communities in conserving and man- 
aging their natural resources. With the enactment of the Food Se- 
curity Act of 1985, SCS assumed a highly visible technical role in 
carrying out various conservation and environmental projects, in- 
cluding the sodbuster and swampbuster programs, the Conserva- 
tion Reserve Program, and the recently implemented Wetlands Re- 
serve Program. The SCS role, therefore, is of a technical nature, 
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based on scientific principles and data as to whether an area is a 
wetland or considered wetland, whether a field is highly erodible 
land, or whether or not an approved conservation plan is being 
adequately and actively applied to highly erodible land. 

This fact sets SCS apart from the other agencies affected by the 
proposed legislation. ASCS, CCC, FmHA and RDA generally deal 
with other types of issues, such as eligibility for program benefits 
or the acceleration of loans. As a result, unlike these other agen- 
cies, SCS has built its appeals system around the goal of ensuring 
that its technical determinations are correct. 

SCS currently has a four-level appeals process — local field office, 
area, State, and national headquarters. This multilevel approach 
assures that people other than those who made the original deter- 
mination look at each appeal. They are also looking at options to 
increase the involvement of the local soil conservation district in 
the appeals process. 

It has been our experience that most appeals can and should be 
resolved at the local level. For example, to date, out of the 1.2 mil- 
lion highly erodible land determinations and 71,000 status reviews, 
only 55 appeals have been filed at the national level. We believe 
that this fact proves that the SCS appeals system is working. 

However, like ASCS, the SCS is attempting to improve its ap- 
peals system. SCS is considering streamlining its four-level process 
to conform to the three-level process used by ASCS. This means the 
current field-area-State-national appeals process would be replaced 
by a field-State-national process. Besides eliminating a step, this 
change will allow the area offices of SCS to provide technical as- 
sistance on field office reviews, thereby increasing the accuracy of 
the field office reconsiderations. SCS is also considering a change to 
allow informal meetings at the national level as part of the appeal 
process. 

Overall, SCS believes that the current procedures for handling 
appeals are fair to producers and adequately protect their interest. 
Further improvements can be accomplished through public involve- 
ment in rulemaking. 

This concludes my prepared remarks, Mr. Chairman, and I will 
be glad to respond to questions. 

I would ask that Fred Young and Gary Margheim come up, and 
we would be glad to respond to questions. 

Senator Conrad. Thank you very much for your testimony. 

Let me just respond by saying this: The first defense of any 
agency to having an independent appeals process is to say that an 
independent appeals process would be cumbersome and would be 
costly. We understand that, and I think you have made as strong a 
defense as could be made of the current process. You make some 
excellent points that really deserve a response. 

Let me say to you that you don't need to have an independent 
appeals process that would be cumbersome or costly. It is not as- 
sured that that would occur. Of course, it is not assured that it 
wouldn't either. The trick in going to an independent appeals proc- 
ess would be to avoid a costly and cumbersome system, and that 
would be a challenge. 

I think anybody who is fair-minded about it would say that could 
certainly happen. The desire here is to have one that remains an 
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informal system, not overly bureaucratized. That is why we didn't 
go to a system of ALJ's. We left it a system that is really not 
unlike the ASCS-NAD system in terms of its structure. 

The difference would be that it would be fully independent. The 
reason for that is very simple: that if you don't do that, you are left 
with a conflict of interest I don't know any way to avoid it The 
agency that made all of the other adverse decisions makes a deter- 
mination on an appeal. That frankly, gives the appearance to 
these who are the users of the system— the customers, if you will, 
as John Harman describod them— that they are faced with a situa- 
tion in which the agency is the judge, the jury, and the execution- 
er. It leaves a situation m which people who have gone through the 
process feel that they have not been fairly dealt with. 

That is why the difference here between ASCS-NAD and this 
USDA National Appeals Division would be fundamental independ- 
ence. That really is the issue. 

We heard the testimony of the GAO witnesses who are more fa- 
miliar with these systems than any other agency of Government. 
They have looked more closely at these agencies than anyone else. 
They say the system is broken. That is their conclusion: the system 
is broken. 

I am afraid they are right, based on the kind of response I get 
from my constituents. There is a feeling out there that they are not 
being dealt with fairly; they are not being dealt with in an 
evenhanded way; that people who make the initial decision make 
the final decision; and that there is no real independence in the 
review process. 

Let me just say that with respect to the assumptions on costs 
that are in your testimony, all of those are assumptions. They 
assume certain things would happen. I think it is fair to say that 
could be the case. I think the trick in drafting this legislation — and 
if we are to pass it and implement it— would be to avoid it becom- 
ing a cumbersome system, because that would ill serve everyone in 
the process. 

I do note that the changes that you outlined in what ASCS is 
doing is making the current process, arguably, more cumbersome. 
That is, you will no longer just send out a letter saying the appeal 
is denied and not necessarily telling people why or what the issues 
were that were considered or what the arguments were for and 
against, which currently happens, and which is one reason people 
feel they are not being dealt with adequately. As soon as you go to 
the system that you described— which I think is a very good 
system, by the way—this will improve the process. I would applaud 
you for going to this new system that you have developed or are in 
the process of developing that will tell people very directly what 
the issues were, what the finding of fact is, what the arguments for 
and against were, and what is the final decision. That is more cum- 
bersome than the current system, and probably more costly. But I 
assume you are going to it because it is more fair. Am I right in 
that assumption? It seems a better system. 

Mr. Bjbrkb. We don't believe it is more cumbersome. We believe 
that the same exercise has been accomplished. It is just that in our 
effort to make it less formal, we haven't written down each of the 
steps along the way. I don't think it will change the end decision 
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all that much but, rather, it will make it clearer to the appellant 
why the decision was reached. 

Senator Conrad. Well, I just say to you, maybe this is in the eye 
of the beholder. It would seem to me as soon as you start to formal- 
ize the system, as you are doing, it becomes more cumbersome. I 
think it is undeniable when you deal with all the issues and you 
deal with them in writing, that is more cumbersome than just 
sending a letter to somebody saying we deny your appeal. 

But the important point here is, I think, that you are making 
this change for a reason. The reason is the current system is not 
working as well as it might, and this new system is seen as 
improving it. 

Another point that you made as I read your testimony and hear 
your testimony, is the argument that this new USDA-NAD will 
rob individual agencies of their flexibility and that different agen- 
cies need to respond differently. I noted, too, in the testimony that 
SCS is going to go to a system more like ASCS in terms of a three- 
step system rather than a four-step system. 

Our analysis was each of these agencies could use a system. Obvi- 
ously, the decisionmaking within those agencies and within an ap- 
peals system that deals with those agencies is going to deal with a 
different set of facts. But there needs to be some consistent struc- 
ture on how you bring an appeal. The fundamental difference be- 
tween what you are describing and what we have concluded is 
important for the system is independence. 

I would just ask this: If you were the person bringing an appeal, 
how would you react if the person or the agency that made the 
original adverse decision evaluate its own work? Wouldn't you feel 
that there needed to be someone else to take a look at the adverse 
decision who is independent in order to feel that you had been 
fairly dealt with? 

Mr. Bjerke. We believe very strongly that that takes place in 
the next step in the process; that if there has not been justice 
served in the administrative arena, that goes to the court system. 
And that is where we came up with some of our costs, because as 
you formalize that system, we have examples of producers paying 
from $50,000 to $150,000 in preparatory fees for that more formed 
process. And that takes quite an appeal to be worth that kind of 
activity. 

As far as whether or not 

Senator Conrad. Is that in the current system? 

Mr. Bjerke. Yes. If they go formal, if they go to court, the pre- 
paratory phase is in that arena. You know, depending on the case. 

Now, some choose to formalize the appeals even at the county 
office. We have producers now who bring attorneys to the county, 
State, and national, but not very many. The fact is that I believe 
that having people at local and State offices who understand pro- 
ducers and who have dealt with the programs are wonderfully able 
to discuss with that appellant what has gone wrong. 

I also believe that at the national level, when you have people 
who have experience in the agency, although now totally discon- 
nected from that group of reg writers, if you will, our National Ap- 
peals Division is autonomous. It was made so by the 1990 farm bill. 
And as that gets further implemented, we are going to have a sepa- 



Digitized by 



Google 



35 

ration completely. The only person who gets a chance to look back 
is myself, as the Administrator, and who makes sure that we are 
doing this in a consistent format and that we, in fact, are carrying 
out what we think is the intent of Congress in the law and our 
regulation. 

Senator Conrad. Let me just say that in FmHA National Ap- 
peals Staff system, appellants don't always use attorneys to repre- 
sent them. It is not a formal process in the way that a court proc- 
ess would be formal. And that is not the desire here. I don't think 
that would be the result of this bill. 

I think the result would be that you would have a system in 
which people had assurance that they were going to get fair treat- 
ment because it is independent. They go through an informal ap- 
peals process where there is no need for an attorney, no need to 
research the precedents. Precedents would guide the decision of the 
National Appeals Division when they are evaluating a case. 

But I don't think the assumptions that are contained in your tes- 
timony, that it would become like a court process, are valid. We 
have not seen that in FmHA-NAD. I don't think you anticipate 
seeing that in ASCS-NAD. The difference with USDA-NAD would 
be it would be independent. 

Senator Grassley. 

Senator Grassley. Mr. Chairman, as well as Mr. Bjerke, I think 
we are dealing here probably with a problem that is focusing upon 
USDA, but I am not so sure that, if we were on other committees, 
holding hearings with other Departments, we might not find — not 
exactly the same problem, but similar problems. This is the kind of 
case where we have gotten to legalistic, and at a hearing level, 
where you are trying to work out differences between a citizen and 
the bureaucracy, we become overly structured in interpreting the 
law and enforcing the law, as opposed to seeing what common 
sense could accomplish, and trying to mediate situations as opposed 
to being punitive or legalistic. 

I think we are dealing with also a bigger problem here than just 
what involves the U.S. Department of Agriculture, because obvious- 
ly, as you think about the ASCS office, with only 2 percent of the 
people being farmers and probably a smaller percentage than that 
actually being involved in program crops, again, it isn't the only 
place where there is a problem. There is probably a problem with 
the citizenry generally as they are dealing with the bureaucracy. 

So the issue of fairness is at stake here. I think the issue of credi- 
bility in Government is at stake. And people's attitude of seeing 
Government as a friend as opposed to an adversary and trying to 
reestablish credibility in Government and all these things I think 
are what we are dealing with, Mr. Chairman, not just a problem 
with the USDA. On the other hand, it is our responsibility in this 
subcommittee to deal with the USDA and how they might be a 
part of a bigger overall problem that we have. 

For instance, I feel so strongly about the credibility that we must 
all have as either officials or employees of Government that when 
somebody comes to me with a case, my instructions to my staff, 
dealing on a case-by-case basis, is to, first of all, don't get expecta- 
tion for the constituent too high by simply stating a legal fact. The 
constitutional fact is that we can t get you anything that the law 
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wouldn't allow you to have in the first instance, and that we have 
to be operating within the law. 

On the other hand, it is our job to see that our constituents get 
treated fairly and that they get an unbiased judgment on the part 
of whatever bureaucracy is involved with this. 

So I say those things as a preliminary to any questions I have, so 
that you understand I don't see this as just a problem with USDA, 
but that I think it is a problem that we have through a lot of bu- 
reaucratic relationships between constituent and Government. 

I think maybe one place I would start, Mr. Chairman, would be 
where you left off, speaking about that you didn't want your new 
system to be highly adjudicatory in the sense of too much court- 
like environment. I presume that is what you were saying, right? 

Senator Conrad. Correct. It is meant to be an informal process. 

Senator Grassley. I think there is a feeling on my part, particu- 
larly before hearings before State ASCS committees, that maybe 
there is too much of an emphasis to say how rigid the law is and 
how closely the law has to be followed, as in the case of an appear- 
ance in court, as opposed to it being much an administrative proc- 
ess, where it seems to me that everything ought to be laid on the 
table and to be considered as if we are trying to find a mediatory — 
a mediation-type solution to a problem as opposed to a court proc- 
ess where all the facts and all the law has to be completely 
understood. 

I think part of that is directly related to the extent to which 
legal advice is— or the presence of legal advice is sought by the 
State ASCS committee and probably discouraged for the farmer in 
some instances. 

I want to start with a feeling on my part that a county commit- 
tee ought to be the closest thing to a friend of the farmer and not 
an adversary of the farmer, at least in the instance of where people 
are signing up for programs and to be advised and to be helped to 
make sure that proper forms are filled out. 

A lot of appeals that I have been involved with have been cases 
where the county committee staff was willing to say and acknowl- 
edge that they made a mistake, and that hasn't seemed to carry 
much water at the State level. And we have even found it very dif- 
ficult to get it accepted at the Federal level. 

At the State level, I think the attitude is taken, well, you know, 
we can't do anything about it, we will just buck this up to the 
State, which seems to me to be an elongated process and an overly 
cumbersome process, and particularly where face-to-face relation- 
ships with the constituent and the Government might be very help- 
ful, the extent to which that environment is less possible when a 
farmer has to make a trip to Washington, DC, or even if it is done 
by phone. 

What is the situation that we can't be as simple as where a 
county office says I made a mistake and they are even willing to 
put it on paper and send it up through the process, that we don't 
have automatic recognition of that fact? To me, the bottom line is 
this: If the farmer is trying to screw the taxpayer, we shouldn't let 
him do it. The extent to which he is just trying to get what the law 
is entitled to and the county has made a mistake, why should there 
be a lot of redtape involved with it? 
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Mr. Bjerke. Mr. Senator, I believe that that is exactly the ap- 
proach that we try to take. Now, there is some Federal law that 
says that there is no such thing as misaction, misinformation, that 
people can't give bad advice on purpose and get away with it. But 
we tried desperately to grant relief where cases of clear ASCS, you 
know, erroneous information are a thing. 

Now, when you mentioned that all we should do is find the 
guilty person and then keep them accountable, that is precisely 
what the attempt is. 

Let me just make sure that we are communicating. 

First, we have no attorneys who sit with our State committees. 
We have no legal representation on the ASCS side at any of the 
county or State office hearings. We have had many requests for 
that because they feel intimated when the other side does, but that 
is fine. We just let that happen. 

Second, at the county level, fully 60 percent of the requests for 
relief are granted. So that is about 60 out of 100 that are granted 
at the county level. Of those 40 percent that go for relief at the 
State level — which is not all that are denied at the county level, 
but those that apply at the State level — about 35 percent of those 
that apply for relief at the State level are granted. 

So it is that 65, 70 percent that is left at the State level that 
have an opportunity to come to the Washington level, and that is a 
tremendous reduction in the number of producers who we deal 
with. 

The other thing that we need to keep in mind when we talk 
about whether it is 25,000 or 35,000 appeals nationally, the number 
of producers who we deal with is way, way in excess of that. So it is 
a very small percentage who ever appeal period. And of those who 
do appeal at the county level, then 60 percent are healed immedi- 
ately. Those who carry on to the State level, somewhere around 30 
to 35 percent are granted relief there. So we end up bringing into 
Washington in the neighborhood of 1,000 to 1,200 appeals a year, 
which is certainly excessive. And we need to do everything in our 
power to train and deliver this program in such a way that that 
goes to zero. Because if everybody understood, there wouldn't be a 
problem with appeals. 

We find it a very challenging job to try to educate everybody on 
every new program in a way that there are no appeals. 

Our CRP that came to be with the 1990 farm bill has changed 
direction in that program and increased the number of appeals dra- 
matically when we started putting more accountability m the pro- 
ductivity of the land being offered instead of paying, in Senator 
Conrad's home State in some cases, about double what the farmer 
said was a fair rental agreement. And many farmers from the 
Great Plains have been appealing the reduction in acceptable CRP 
contracts. You know, until that gets through the system, it is going 
down now as each signup process goes through. But it is very dim- 
cult for us to get the word out to every producer on every program 
just how it all works, and we keep trying to do it better. 

Senator Grassley. Maybe things are done differently in our 
State than other States, and this ready acceptance of a mistake on 
the part of the county committee to admit that an error was made 
with a farmer, and to make that statement through the appeal 
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process, it seems to me like that has not been that easily accepted. 
And if that is the practice, then I think that would facilitate a few 
cases that we have appealed through our office, where we are 
asked to intervene to the point where maybe it would be more 
efficient if that word was easily sent down. 

Mr. Bjerke. I don't want to mislead you into thinking that every 
time a county committee says, "We made a mistake, so the person 
is not guilty," that we accept it. We look at it on a case-by-case 
basis, and we have, we believe, a responsibility for some national 
consistency. 

Now, if I as a farmer went to you in the coffee shop and said, "I 
am going to haul all my corn out of the bin next week; make sure 
you tell the person at the county office next time you are in there 
that I did that," and someone comes out and examines your bin 
and finds the corn all gone and there has been no formal request to 
remove that corn, we think there is a problem. 

That county committeeman forgot, probably, to tell someone, but 
we don't accept that necessarily as 

Senator Grassley. Well, I think more of the instance where the 
wrong forms were signed and the farmer is supposed to bear the 
responsibility of knowing what form he signs, even if he is given 
the wrong form. 

I will tell you how much I expect the local ASCS person to be a 
friend of mine. I haven't done any paperwork at the ASCS office 
since 1973 when I last signed up for myself. My son does it all re- 
cently. But those people, as far as I am concerned, know everything 
about the program, and I asked a few questions. And I would sign 
anything they put in front of me. Now, maybe that is not a good 
way to do business, but that is how much confidence and trust I 
have in those people. 

It may be different today, but it shouldn't be any different today. 

Mr. Bjerke. The only difference, Senator, is that it is more com- 
plicated. We ask them to sign more things than we did in 1972. 

Senator Grassley. Then all the more reason, then, for Chuck 
Grassley to have confidence in those people in Allison, Iowa, Butler 
County, Iowa, where I go to sign up. And that is the situation I 
think we find a lot of farmers in that are on appeal, what they 
might sign or not sign. 

I guess I would wonder whether or not — again, getting back to 
whether or not this bill, as I suggested to my friend, is exactly the 
way to solve this problem, I donTknow. But I would like to suggest 
that it might be kind of generally an attitude that comes down 
from on high, down through the various levels, to exactly how 
these things ought to be handled, and the relationship of the Gov- 
ernment with the farmer who maybe is as much of a problem as 
anything. And I wonder if you would allow me to refer to some 
notes that I have from the county commissioners convention that 
was held in Des Moines in February. You were there for at least 1 
day of it. 

If my summation is wrong, feel free to correct me on it, but I 
believe at least one of the days, and maybe both days, everything 
was videotaped. So my conclusions might be wrong, but what actu- 
ally went on there can't be wrong. 
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But, anyway, let me suggest that — and there is nothing wrong 
with the State office taking the position they did, that I should not 
have had a staff person. They took the view that they didn't invite 
congressional people, and I think the insinuation was that maybe it 
would be better if I didn't come. But I sent one of my best staff 
people to the meeting. And whether I was welcome or not doesn't 
make any difference. I was treated all right being there. 

I think that I kind of draw that there are bad signals sent. I am 
not saying that there are signals sent that are ultravires, that any- 
thing is contrary to administrative policy. I am not signaling that 
anybody did anything wrong, probably were very sincere in every- 
thing that was said and done. But I think generally, with some ex- 
pressions that were made, it really sends a signal that puts a 
county committee and executive directors in a position of maybe 
being overly scared about their own job, probably overly adversar- 
ial with the farmer. And I would just ask you for a comment here. 
I consider you a person that knows how the situation works. I con- 
sider you to be a friend of the farmer, that you want this to work 
and all that. So don't consider this confrontational. 

You and I have had meetings in my office where we have agreed, 
where we have disagreed, and there are times that I think you 
have helped me, and other times you haven't been able to help me 
with some of the problems we have. 

But let me ask you to comment on this. We have spoiled the 
American farmer by making things too easy at the county office, 
by allowing the farmer to put the blame on staff rather than ac- 
centing responsibility for his own actions. 

Now, there is nothing wrong with that statement, the extent to 
which the farmer goes in and blames a staff person for something 
that the staff person was doing everything the way it should have 
been done. But where there are honest mistakes that have been 
made, I think a statement like that is going to discourage county 
people from being the friend of the farmer that they ou^ht to be. 

Mr. Bjerkb. You are correct, and I will take responsibility for 
that kind of statement because I have said it. I have been the 
farmer who, as you alluded, has gone to ASCS, signed the con- 
tracts, gone home, put them in my file and never read them, only 
to discover that I have agreed to do something that I didn't later 
carry out, and then I go back and say: But you didn't read that to 
me, you didn't explain to me that I couldn't grain this wetland, you 
didn t explain to me that I had to keep the corn in the bin until 
the end of the loan, and I hold you responsible for not explaining 
that to me. 

As a farmer, I need to run my business. I need to know that 
when I sign up for a farm program that I enter into an agreement 
with the Government for certain payments for me doing certain 
things. And whether I take time to read the contracts, whether I 
take time to learn the program is partly my responsibility as a 
farmer. 

I don't intend to be flip about the fact that we have an obligation 
as well. We need to assist in the training and the understanding of 
these programs as best we can, but with things as we have them 
today^as complicated as they are, when a farmer comes to sign up 
in 1992 for this program, with the flexibility options and the van- 
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ous things that really can spell success or failure in that operation, 
a swing in net income of thousands of dollars because of the way 
that they apply this program to their operation, I think it is grossly 
unfair for that farmer to think that a PA at the county office of 
ASCS should be held responsible to make those types of manage- 
ment decisions. 

We are there to allow this producer to participate in every pro- 
gram that is available to them and help them explain the ramifica- 
tions of it, but not to make those management decisions. And as we 
prepare contracts — and I know that they are hard to read. I hate 
them. But I have some attorneys present here today that assist me 
in getting these contracts in such a way that they are, in fact, de- 
fendable in a court of law. And we try to summarize; we try to ex- 
plain; and we try to make sure that when people sign these thingB 
that there is an understanding. 

But, quite honestly, there always is not enough effort on the part 
of the production farmer in trying to understand and trying to get 
that responsibility. So we are trying to change direction a little bit 
in ASCS and say that the way this thing is going, in order for you 
to succeed on a farm, whether it is on your conservation plan with 
the Soil Conservation Service, whether it is on your contracts with 
ASCS, please take some time and understand the ramifications of 
not carrying out this contract because we have a responsibility 
under the law to hold you accountable, and we are going to do ev- 
erything we can to explain that accountability so that when the 
day comes when the corn is not in the bin or the swamp is drained 
or the conservation plan is turned into as being unfollowed, we are 
going to execute the law. 

It is not the responsibility of the county office to absolutely take 
all the responsibility for every contract that has been signed. We 
need to share in that responsibility, and we need to encourage all 
farmers to read these contracts or to get assistance in understand- 
ing them beyond what they picked up the day that they signed by 
the red X. 

Senator Grassley. If, in fact, that is going to be the way it is 
going to be— or maybe that is the way it is already — one of two 
things, either we have to simplify the paperwork, simplify the poli- 
cies, or it seems to me that what you come here to testify against is 
a natural end product of the adversarial relationship that is estab- 
lished between the farmer and the Government, as opposed to 
seeing the people in the county office as a friend both of the farmer 
and a friend of the taxpayer. And as long as the farmer isn't doing 
anything dishonest, we ought to be helping that farmer. When the 
farmer is doing something dishonest, then help the taxpayer. 

Mr. Bjerke. And I believe very sincerely that that effort is going 
forward. 

Senator Grassley. But don't you see how that might open the 
door to 

Mr. Bjerke. I certainly do. I certainly do. And my plea with the 
subcommittee today is that if we have problems in ASCS, help us 
address the problems in ASCS. Don't take away our ability to work 
with these producers. That is the way that we can learn and do it 
better. 
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If you have problems in soil conservation, work with Soil Conser- 
vation to carry out the program as you see fit. If you have prob- 
lems in FmHA, you know — the GAO auditors here have identified 
some problems. I didn't hear them mention ASCS. I am sure that 
that is yet to come. We fully anticipate oversight. We have lots of 
oversight. Every time that we get farmer friendly and we say that 
no longer does it matter, we have a group in our Department called 
the Inspector General's Office that goes out to a county and picks 
out a file and says: This county committee has been sleeping; this 
county committee has not done their job. Now do something about 
it and go back and get all that money that you left there. 

So we are trying to balance the prompt and fair execution with 
the distribution of justice, and I think agency by agency is far 
superior. 

Senator Grassley. I think you are saying that it has been decid- 
ed, or else it is in the process of being decided, that there has — that 
even though you are doing everything you can to inform the 
farmer of his responsibilities, which is the least that must be done, 
that there is developing more of a dividing line, more of a wall be- 
tween the Government on the one hand and the farmer on the 
other. 

Mr. Bjerkb. And I think a dividing wall between the policymak- 
ers in an agency and the appeals staff in an agency. The 1990 farm 
bill gave us a very good vehicle, a vehicle that, properly imple- 
mented, will do everything that this committee is asking it to do. 

Senator Grassley. Mr. Chairman, maybe this committee decided 
in the 1990 farm bill that that sort of wall should be set up be- 
tween the farmer and the county office. Or maybe it has been de- 
veloping over a long period of time. I don't know. This is my first 
service on this committee. Or maybe it is not what we intended. 
Maybe the administration, under their own authority, has set out 
on a course to do that. But I think it is our responsibility — and ob- 
viously it is part of your hearing here, but maybe even beyond this 
hearing and maybe even with Senator Leahy and Senator Lugar to 
discuss with them whether or not this is the correct route for our 
Government to go, whether or not it is good policy, and particular- 
ly whether it is good policy in light of how complicated the paper- 
work has become. 

Senator Conrad. I would just respond by saying that my own 
analysis — and I understand what Mr. Bjerke is responding to, be- 
cause it is true that a farmer, when he signs that paper, takes a 
responsibility. And he has an obligation to know what tne responsi- 
bility is that he is taking on. 

It is also true that it has become so complicated and so legalistic 
in terms of what is being signed, and it affects so many aspects of a 
farmer's operation, that the farmer desperately needs the attitude 
that the Senator from Iowa has described. 

When you go in, you need the ASCS officers, the people who are 
in that local office, to help you understand what the implications 
really are of what it is you are signing. Farmers aren't lawyers. I 
have looked at the forms. Frankly, to tell you the truth, I could not 
always read that stuff— and I was the administrator of a very com- 
plicated agency. I was a State tax commissioner, and I have dealt 
with very complicated legalese. But, honestly, in reading some of 
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these contracts, I would not fully appreciate what they mean. I 
have been in law school. I didn't stay in law school — which is 
maybe one reason I made it here. [Laughter.] 

But I will tell you honestly, if you read some of those contracts— 
I know the Senator from Iowa has farm interests — if you can fully 
understand the implications of all that without legal training or, 
beyond that, actual experience with legal interpretations of what 
those things mean, you are a better man than I. 

Senator Grassley. In the 1960's — and is it the practice now?— we 
used to be able to— there was kind of a safe harbor, x number of 
dollars which covered the cost of people from the ASCS office 
coming out to the farm and measuring and you are going to tell 
them you are going to put corn here and beans there and every- 
thing else. And if you followed that, you know, at compliance time, 
it was just automatically accepted. You were within compliance. 

Do we still do that? 

Mr. Bjerke. Yes, sir. We don't demand it. 

Senator Grassley. OK. 

Mr. Bjerke. We say that it is the producer's option if they wish 
to have measurement service. 

Senator Grassley. Well, but that would cover, as long as every- 
thing was done according to the plan, then? 

Mr. Bjerke. And we stand by that measurement service, be it 
right or wrong. 

Senator Grassley. OK. I started with a quote from you. I want to 
go to a quote from the State level, because I just kind of felt that at 
this meeting there was an attitude, you know, we are sending the 
wrong signals down through the bureaucracy. We had a State com- 
mittee member say that he was proud of the fact that the Iowa 
State committee only accepted the appeals of farmers at half the 
national average — now, I don't know why he was proud of it — and 
that he felt that ASCS should have a policy of not admitting any 
new evidence on behalf of the farmer after the county hearing be- 
cause the courts didn't do it. 

Now, I don't know whether that is policy or whether they try to 
discourage it or whether it is mandated from the Federal level. But 
why would you want to keep any evidence out? 

Mr. Bjerke. We do not, and I can assure you 

Senator Grassley. I wonder, does our State committee want to 
keep new evidence out? 

Mr. Bjerke. I hope not. It is our idea to find the truth. We want 
equitable resolution of any appeal. If we can do it at the county 
level, we want to do it there. If we can do it at the State level, we 
will do it there. And if we can't, we will continue to add whatever 
evidence is pertinent at any level. 

Senator Conrad. Could I just intercede on that point, Senator, 
and tell you that FmHA wants to issue regulations to keep new in- 
formation out? That is FmHA's policy. We wonder why we have a 
problem here and why we have legislation like the legislation we 
nave before us. It is this kind of an attitude that is being sent out. I 
will tell you the reaction — I would urge my friend from Iowa to go 
back and when he meets with his ag advisory group to ask them 
what they think of this. 



Digitized by 



Google 



43 

I was just amazed at the response that I got. I really was. I was 
very reluctant — in fact, I really didn't want to introduce this legis- 
lation. But I tell you, when I go back to my group, all the commodi- 
ty groups, all the farm organizations, and I ask them, should I in- 
troduce this legislation? We had a brief description of it, and I 
asked them, should I introduce this legislation? I would like to see 
a show of hands. 

I really expected it to be maybe 30 percent for the bill and 
maybe 10 percent against it and the rest really didn't know. Here 
is the reaction I got: Every single one, the hands — they didn't drift 
up. They shot up. That told me I had an obligation to go forward 
with this bill. Part of the reason we need this bill is this attitude. 

Now, I am not being derogatory here to Keith 

Senator Grassley. But at least for ASCS, you don't discourage 
new information. 

Mr. Bjerke. No, sir. Every hearing starts from scratch. Each one 
can bring in all the information at tneir disposal. 

Senator Grassley. Well, as I read my notes here, this indicates 
that that is your policy. There was a reeling here that the policy 
should be chanced, that no new evidence be admitted. 

Mr. Bjerke. No intention to do that. 

Senator Grassley. But, you see, when you have that sort of an 
attitude at the top, what is — you have 100 counties represented 
here at this meeting with, what, three people on every 

Mr. Bjerke. Yes, sir. 

Senator Grassley. So 300 people there who are out there every 
day dealing with the farmers get this attitude from the top. It 
doesn't seem to me to be a very good attitude that we get. 

Some of the people from — I don't know whether these people 
were from the national office or from regional office — and I don't 
think names are important. I just want to refer to a guy that held 
up a copy of the oath that committee people sign and threatened 
possible termination of the breaking of the rules regulations and 
procedures, said they must follow the Handbook, told committee 
members that they faced personal lawsuits if they were sued. If 
they had not followed their Handbook, the Justice Department 
would not defend them, and they would face personal liability. 

Now, that may all be perfectly legal, what is being said there, 
and you do have to have some sort of procedure for these people to 
follow. But isn't it sending a signal that, by golly, you had better 
not use any common sense? 

Mr. Bjerke. I wrestle with this almost on a daily basis. We have 
three examples that I would like to share with the subcommittee. I 
agree with the local authority insofar as possible. Senator Conrad 
will remember some situation on collecting advanced deficiency 
payments. I gave authority to the county committees to work inde- 
pendently with every person in our claims status to make sure who 
should pay it back and who should go on a debt register for long- 
term payout. And we had some very basic instructions, but said, 
bottom line, you tell us who we should collect this from right now, 
set off the money, and who needs more time to pay it back. It 
wasn't a question of whether they had to pay it back. We already 
had that fight, and it is lost. So the fact was: How do we do it 
equitably? 
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We had an explosion in our home State over this. We just got 
done with the CRP haying and grazing situation where, once again, 
we gave authority to the county committees, you set the value of 
hay. We had an explosion in my home State over this issue. 

Now I find out a week ago that, try as we might on the last dis- 
aster signup that we just completed, we have had so much involve- 
ment of the Inspector General's Office on applicable yields and 
rates and payment rates for disaster crops that we were going to 
make sure this time that there was going to be no disparity across 
county lines, across State lines, that blueberries were blueberries 
in that area within certain parameters. 

We put out a list from here through the State office, to the 
county office, and said these are the prices that have been estab- 
lished over time by the National Statistical Reporting Service, and 
we really need you to look at this list and either accept it or give 
us good justification for not using it as we settle these disaster 
claims. 

Now we have discovered that there are some county committees 
that decided that common sense made more sense than reality, and 
I am going to have a terrible time going out and collecting disaster 
payments that were made to producers who thought that they had 
earned them because their county committees said they should. 

Now, when you have a situation where you have 2,776 county 
committees and you have one program to put out across the 
Nation, we have to have a certain amount of accountability and 
fair and equal access to the program. And if I allow a county com- 
mittee to set the price of wheat m North Dakota at $8 a bushel and 
the wheat in Montana at $2 a bushel, I can assure you that is not 
going to sell. 

Senator Conrad. It sounds about right. [Laughter.] 

Mr. Bjerke. So we have tried desperately to have oversight in 
these areas, and I know that common sense gets in the way. And 

fet every time I try to reach out and say let common sense prevail, 
have the explosions that we have all experienced. 

Senator Grassley. This case that you just made to us — I am sure 
we have to agree with it to a considerable extent — it is how it is 
made out there by people who are under you, and whether or not 
you as a political appointee who has to deal with the reality on the 
one hand and the civil servants on the other who are in here 
decade after decade, of how a common-sense approach filters down 
through. Butlt seems to me that this doesn't send any signal to 
anybody at the county committee other than, by golly, don t devi- 
ate one iota from this Handbook. 

Mr. Bjerke. W^ll, we try within 

Senator Grassley. And I don't think that that is a good 
situation. \ 

Mr. Bjerke. I understand, but understand on the other side that 
we, in fact, will have situations where the corn is gone and nobody 
is left accountable, and we believe we have an obligation to get 
that money back. 

Senator Grassley. This is just a sidelight, something you might 
be interested in. There was a discussion of wetlands at this meet- 
ing, and one of the — no, I don't want you to comment on this. 
[Laughter.] 
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But, anyway, one of the committee people asked somebody from 
higher up, from outside the State, what the situation was on wet- 
lands. And all the committee people from the State of Iowa there 
were told that you should realize that the battle over wetlands is 
over; the environmentalists won and the farmers lost. 

Now, how do you like that sort of an attitude coming down from 
Washington? That is really 

Senator Conrad. Unfortunately, I think they are about right. 

Senator Grassley. OK. 

One last comment and I will yield the floor, Mr. Chairman. This 
is in regard to a question that was asked at the meeting, what 
county committees should do if a Congressman or congressional 
aide suggested that the office's interpretation of the law was not in 
line with the intent of Congress. The person answering the ques- 
tion said that there are 435 intents of Congress, and that they 
should be treated the same as attorneys for the producer, that they 
were usually 22-year-old kids that didn't know anything about 
farming anyway, and they should be ignored. He suggested that 
the Congressman could always call the Secretary direct if he had 
any problems. This came right after a comment that was made 
about the committees being directed that 99 percent of the time 
producers' attorneys were wrong and that they should be ignored. 
They usually knew nothing about farming. The committees should 
listen to their CED's instead. 

Now, I don't think that that is a very healthy attitude to have 
expressed at a meeting like this. 

I yield the floor. 

Senator Conrad. Boy, I tell you, you have a real sense of timing. 
[Laughter.] 

That is just outrageous, and no wonder they get that kind of 
attitude. 

I tell you, my own observation from the experiences I have had 
in this position have led me — and I say this very directly. I was 
brought to this reluctantly— reluctantly— but I have been persuad- 
ed that this legislation or something like it would improve the 
process. 

I am adamantly opposed to seeing a system that is cumbersome, 
that adds costs. I would very much oppose seeing that as the out- 
come. For me the question is now one of independence, and wheth- 
er or not we structure a system so that those who are the custom- 
ers have a sense that they have been treated fairly. When they go 
through an appeal and they get an answer back that is not respon- 
sive. I have seen the letters that come back on ASCS appeals, some 
of them; you don't know why you were turned down. 

Now, I understand you are changing that, and I applaud you for 
that. That is an important thing to do. 

SCS, I tell you, I think SCS better pray that something like this 
happens, because SCS is headed for real controversy. I can feel it 
out there. We know what is going to happen with these conserva- 
tion plans. I tell you, when I sat down with some of my farmers 
and explained to them what is coming, the anger level — and, Keith, 
I think you know this as well as anybody— I tell you, people get 
angry. I mean angry because they don't like, after thev nave been 
farming 30 years and feel they are good stewards of the land, the 
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Government coming out and telling them how to farm. That is the 
way they view it. 

You know, they aren't far from wrong. It is a dramatic difference 
what they are going to be faced with and what they are faced with. 

I have cases here myself that demonstrate the problems. I have 
two cases that I could go into in some detail in which people were 
denied, and I think wrongly denied from my understanding of the 
facts. I won't go into those, but I just say to you, I think the 
demand for something like this USDA-NAD is growing. The argu- 
ment that different agencies have different requirements and, 
therefore, they ought to have a separate appeals system, frankly is 
not convincing to me. 

I think we need a structure that you go through that tries to 
push the decisionmaking down locally, tries to keep it informal. 
But as you go up the process, and if people feel they nave not been 
treated fairly, that at some point there is an administratively final 
decision made that is independent. Because I think that is the only 
assurance we are going to have that those who in many cases are 
going to have adverse decisions made that really alter their lives 
feel they have been dealt with fairly and we keep these cases out of 
the courts. 

If we want to see something that is cumbersome and costly, let's 
look at what happened because of the Coleman decision. Look at 
the cost to the Federal Government. Look at the cost to taxpayers. 
You want to talk about cumbersome? I believe fundamentally it 
was because we didn't have an appeals process in FmHA that made 
any sense. The result was a dramatic mistake was made, and we 
had a court come in and substitute its opinion for the determina- 
tion of the agency, and we are still in the process of working that 
out. 

So I would say to those who think it is cumbersome and costly, 
my own view is having an appeals process with integrity and inde- 
pendence may well keep us from the kind of a big mistake and a 
court determination that really is cumbersome and costly. 

With that, I think we should go to our next panel. I thank this 
panel, Mr. Bjerke and those who have joined you here today. 
Thank you for your testimony. We appreciate your assistance to 
the subcommittee. 

Next we will hear from our third panel: Ms. Pamela Dillon, 
former Director of the National Appeals Staff of FmHA; Mr. 
Wendell Fennell, a hearing officer, National Appeals Staff, Farm- 
ers Home Administration, from Lubbock, Texas; Ms. Karen Sorlie 
Russo of Karen Sorlie Russo & Associates, Carmichael, California; 
Mr. Timothy Sullivan, staff attorney, Farmers' Legal Action Group, 
St. Paul, Minnesota; and Mr. Pete Morrow, director of the South- 
west Farm Advocacy Group, Phoenix, Arizona. 

Welcome to this panel. We appreciate very much your presence 
here today. You know what we are trying to arrive at. What should 
be the structure of an appeals process for the various agencies of 
USDA? Some of us have come to the conclusion that what we need 
is an independent appeals process, informal, not overly bureaucra- 
tized, not a system of administrative law judges, but a system that 
does treat the customers of each of the agencies in a consistent way 
that consolidates the appeals process in order to save money and to 
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save confusion, and hopefully to give people a sense that they have 
been dealt with fairly so we avoid going to court. 

I want to welcome each of the witnesses. Each of you has come 
highly recommended as witnesses before us here today. I must say 
we had a tremendous outpouring of interest in this hearing, people 
who wanted to testify, and we have tried to hold the number of wit- 
nesses down so that we could have a quality hearing and really 
hear from each of you who has special expertise. 

With that, I would like to start with Pamela Dillon. I would say 
to each of you I have had a chance to read your prepared testimo- 
ny. That full testimony will be made part of the record, and to the 
extent that you could summarize, that would be of real assistance 
to the subcommittee, especially given the lateness of the hour now. 
If you would take about 10 minutes or so, that would certainly help 
us. 

We will start with Pamela Dillon. Welcome. Thank you. 

STATEMENT OF PAMELA M. DILLON, FORMER DIRECTOR, NA- 
TIONAL APPEALS STAFF, FARMERS HOME ADMINISTRATION, 
CHEVY CHASE, MD 

Ms. Dillon. Thank you and good morning, Chairman Conrad and 
Senator Grassley. I appreciate the opportunity to offer my com- 
ments in support of USDA National Appeals Division Act of 1992, 
S. 3119. 

It was my privilege to serve as the Director of the National Ap- 
peals Staff of Farmers Home Administration from its inception in 
May of 1988 until May of 1991. Had it not been for Mr. Vance L. 
Clark, the Administrator of Farmers Home Administration in 1988, 
the National Appeals Staff would never have gotten off the ground. 
It was he who selected a nonprogram person to head the staff to 
assure independence from the program staffs; it was he who deter- 
mined that no more than half the hearing officers would come 
from Farmers Home Administration; and it was he who supported 
me and other National Appeals Staff employees when the State di- 
rectors and national program managers resisted the independence 
and objectivity of the decisions of hearing officers and the Director. 

After Mr. Clark left in December 1988, the support for an inde- 
pendent and objective National Appeals Staff began to erode seri- 
ously and continues to this day. This erosion adversely affects the 
right of the public to appeal adverse decisions made by Farmers 
Home Administration in the expectation of a fair and objective de- 
cision on the merits. The active lack of support for an objective and 
independent National Appeals Staff has been demonstrated in 
many ways. 

First, hearing officers have been subjected to harassment and 
personal attacks on their integrity and ability by State personnel 
with no penalty for the State personnel engaged in such activity. A 
State director wrote the Administrator complaining about a hear- 
ing officer's reversal rate and her lack of ability, never once stating 
any facts about the decisions which were reversed. Another State 
director ended a hearing late and unannounced and ordered the 
hearing officer out of the hearing to complain about the hearing 
officer's decisions. In another State, State program staff placed 
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memorandums in case files questioning the ability and training of 
the hearing officers. Yet another State director wrote the Adminis- 
trator to complain of the hearing officer advising the appellant 
about what documents to bring to the hearing. Another State direc- 
tor wrote to the Administrator's staff and requested the termina- 
tion of a hearing officer and sent copies to offices throughout the 
State based in part on alleged criticism by a local organization. The 
local organization formally refuted the statements attributed to it 
in a letter to the Administrator's staff. These State actions did not 
result in any adverse action toward State staffs which only encour- 
aged increased intransigence to a fair appeals process and to imple- 
mentation of appeal decisions. 

Second, States refused to attend hearings, in 1990 and as late as 
1991, 3 years after regulations were effective mandating their at- 
tendance; one State abruptly left a hearing and removed the offi- 
cial case record; one State refused to provide the official case 
record to the hearing officer on three separate occasions. Again as 
late as 1991. No penalty was ever assessed for these activities. 

Third, national office officials wrote memorandums stating that 
hearing officers did not have any credit experience or lacked train- 
ing, when the personnel records of the hearing officers show ample 
education, training, and experience. 

Fourth, my own evaluation contained the threat of an unsatisfac- 
tory rating based on my decisions which reversed the agency. 

Fifth, based entirely on the complaints of the State and national 
office program staffs, the Administrator decided to change informal 
and regulatory procedures to restrict the ability of appellants to 
prevail in the appeals process. I objected in writing to 10 of the 13 
recommendations, one of my representatives on the task force also 
formally objected, and none of our objections were considered. 

Sixth, the National Appeals Staff was removed from the national 
office coordinated assessment review process after we uncovered 
numerous violations of regulations, including failure to give bor- 
rowers and applicants their appeal rights and failure to implement 
the appeal decisions. 

Seventh, under my direction, the reversal rate of hearing officer 
decisions was 35 percent — 1990 and 9 months of 1991 — and the re- 
versal rate for national Director decisions was 25 percent in 1990 
and 21 percent in the first 9 months of 1991. After my departure, 
the Administrator chose a former program staff member to head 
the National Appeals Staff, and the reversal rates have declined 
accordingly to 26 percent for hearing officer decisions and 15 per- 
cent for national Director's decisions. 

Eighth, under my direction, the National Appeals Staff received 
163 requests to set aside the decision of the hearing officers, and I 
determined that 21, or 13 percent, had merit and set them aside. I 
understand that in fiscal year 1992 over 100 requests have been re- 
ceived thus far, and about 60 have resulted in decisions to set the 
hearing officer's decision aside, or a 60 percent set-aside rate. Such 
a high set-aside rate can only send a message to the hearing offi- 
cers to reduce their rate of reversals, no matter the merits of the 
case. 

Ninth, decisions of hearing officers and my decisions as Director 
were set aside outside of the regulatory requirements. In addition, 
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the Administrator's staff requested reviews of cases based on State 
and program requests outside of the regulatory timeframes and 
other requirements, thus obstructing the Director and other Na- 
tional Appeals Staff members from working on current cases. 

Tenth, I understand that current internal, unpublished proce- 
dures have curtailed the operation of a three-stage appeals process. 
The law and regulations provide an opportunity for a hearing, a 
State director review, and a national Director review. Under my 
previous direction, the national Director's review was entirely sepa- 
rate from the hearing officer's decision. Now, the Hearing Branch 
Chief has the opportunity to thwart a reversal at the Director's 
level. This means that an appellant is losing the third stage of the 
appeal process, which is an independent Director's review provided 
for in law and regulations. In addition, I understand that two of 
the three stages in the appeals process have been informally elimi- 
nated after the agency requests a review of the hearing officer's de- 
cision. When the agency requests a review of a hearing officer's de- 
cision and the Director sets the decision aside, the appellant may 
receive a new hearing. When that new hearing takes place, the na- 
tional Director, not the hearing officer, signs the decision, thus 
eliminating the opportunity for a hearing officer's decision and a 
State director review. Again, such an abridgment of the appellant's 
appeal rights are outside of the published regulations. 

Eleventh, numerous instances of failure to implement the ap- 
peals decisions were brought to my attention which we referred to 
the Administrator's office. No action was ever taken, to my knowl- 
edge, against anyone who failed to implement these decisions. 

Reliance on the occupant of the Administrator's position of 
Farmers Home Administration to implement the spirit and letter 
of the appeals law and regulations leaves the public vulnerable to 
the personal whims of that occupant and his ability and desire, or 
lack thereof, to control the resistance of subordinate program staff 
and State managers. Removing the National Appeals Staff from 
Farmers Home Administration altogether is, in my opinion, the 
only way to assure an effective appeals process which provides due 
process to the public. 

The cost of not providing due process was amply demonstrated in 
the Coleman v. Block lawsuit which resulted not only in large legal 
costs to the Government but to an injunction against Farmers 
Home Administration preventing foreclosures for several years and 
vastly reducing the value of its collateral. 

The hearing and review officers of the National Appeals Staff 
are experienced, dedicated, and committed to conducting fair and 
impartial hearings and reviews and rendering fair and impartial 
decisions. Continuous lack of support from upper levels of manage- 
ment in Farmers Home Administration, however, will thwart the 
best talent and the fairest decisions. 

In my opinion, the establishment of a National Appeals Division 
under the authority of the Secretary and the other features of the 
USDA National Appeals Division Act of 1992 will free hearing offi- 
cers to conduct many more hearings since much of the current un- 
productive activity of defending themselves will be eliminated; it 
will result in fewer appeals in Farmers Home Administration since 
decisionmakers will be encouraged to not make the same mistakes 
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again; and it is consistent with the desire to increase overall USDA 
productivity by consolidating efforts. 

Thank you, Chairman Conrad and members of the subcommittee. 
This completes my formal statement. I will be glad to answer any 
questions you might have. 

Senator Conrad. Thank you very much for your excellent 
testimony. 

Mr. Fennell, welcome. 

STATEMENT OF WENDELL L. FENNELL, HEARING OFFICER, NA- 
TIONAL APPEALS STAFF, FARMERS HOME ADMINISTRATION, 
LUBBOCK, TX 

Mr. Fennell. Thank you. I thank you for inviting me here today 
to share my experience as a hearing officer. I have been a hearing 
officer since September 10, 1989. In fact, I have also been with the 
Government since September 10, 1989. 1 have heard approximately 
200 cases in Texas, Oklahoma, New Mexico, Ohio, Iowa, and 
Virginia. 

The intent of my testimony is to show the changes that have oc- 
curred with respect to the independence of the National Appeals 
Staff since about June 1991. Prior to this time, the impartiality of 
NAS was uppermost in our organizational climate. Ms. Dillon and 
her staff appeared to be very strong advocates of NAS rendering 
impartial decisions. 

Upon the demise of Ms. Dillon as the Director of NAS, the em- 
phasis was changed to that of "we all in Farmers Home and NAS 
work for the same outfit and we must act accordingly/ 9 In fact, I 
recall in our first meeting with Mr. Ausman he emphasized that 
hearing officers work for FmHA, and this has been brought to our 
attention at every area meeting and national meeting since that 
time. 

Since this change in climate has occurred, my experience as a 
hearing officer I can only describe as outrageous. I began reporting 
the egregious acts that I observed to Senator Conrad's staff, Ms. 
Suzette Dittrich, in July 1991. On February 5, 1992, 1 was confront 
ed by the NAS Branch Chief about this reporting activity. A few 
days later I received a notice that my signature authority as a 
hearing officer was removed. This was followed a few days later by 
notice of their intent to terminate my position. Retaliation for 
whistle-blowing is a prohibitive personnel action pursuant to 5 
U.S.C. 2302. 

Now, I responded timely by filing a response to their specious 
charges and filed a counterclaim against the parties involved. Fur- 
ther, I filed my petition with the Office of Special Counsel. The 
Office of Special Counsel has taken a very active position in my 
case. After they investigated my complaint, they commenced action 
to secure an agreement between myself and FmHA. The intent of 
that agreement is to make me whole, from their definition, offset 
by my agreement not to pursue further administrative and judicial 
action. We have not signed such an agreement as of today. 

Part of my prepared statement consists of descriptions of some of 
the evidence that supports my position. The cases that I selected 
and presented to this subcommittee are restricted to those that I 
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have permission from the appellant or their representative to use. 
There are many more cases involved. This is not to be construed as 
just a few. 

I will not take time to go over each one of those cases because we 
obviously don't have time, but I do wish to emphasize a few points 
about those cases. 

I held a hearing in Iowa which involved a multifamily housing 
project, and at one point in the hearing, the FmHA State official 
requested that I contact the programs official here in Washi ngton 
to get clarification on an application of a regulation, 7 CFR 1930. 
That was to occur before I rendered my decision. 

I advised him that I did not make such contacts and it was im- 
proper to do so, wherein he responded saying, "Well, it may be of- 
fensive to you, but I have had hearings with several other hearing 
officers and they do that" So I reported this to the Eastern Area 
supervisor, and she advised me that this was not uncommon. In 
fact, she did that all the time. Furthermore, she didn't feed this re- 
sponse back to the appellant or the appellant's representative so 
they could respond. 

We have a case in Texas that is one of the most talked-about 
cases. It is one of the worst, I suppose. My understanding is that 
there have been 16 and the 17th appeal has been scheduled for this 
appellant, and the issues remain the same. The issues are denial of 
release of proceeds for essential expenses, or it is denial of a loan. I 
had the eighth and ninth hearings with this appellant, which in- 
volved the same issues that I just mentioned. I reversed both. The 
agency appealed. The rehearing officer affirmed my decisions in 
both cases, and, in fact, he went further and said that the NAS was 
wrong in even granting the hearing, which they were. 

Now, I understand (the 16th or the 17th appeal) is where 
FmHA — now this is alleged— convinced the appellant to release all 
the proceeds to be applied to FmHA wherein he would then be 
granted the loan. He did that, and then they denied the loan. 

The next case involves abuse of a small bank in Texas. This 
agency wrongfully denied payment of a guaranteed loan loss claim. 
The first hearing was held when Ms. Dillon was the director, and 
on review she reversed and partly remanded it back to the State 
office for further work, after which I was assigned to the case. I 
reversed on all seven reasons that they cited. They again appealed, 
and NAS granted a review. The review was only of my hearing 
record, or the record of the appeal. That hearing officer reversed, 
the same as I did, all seven issues. They asked for a review of that 
again, and although I believe based upon the evidence I have that 
it was due to pressure from various Senators and Congressmen and 
the Comptroller of the Currency and whatever, finally this request 
was denied. 

By that time, this claim had reached— they wrote the check for 
some $520,000. They could have settled it when Ms. Dillon was the 
Director for $250,000. Talk about costs. I think there is a cost ele- 
ment that should never have occurred. That is one case. 

I have also included in my prepared statement three examples of 
communication from the NAS Director who directs the hearing of- 
ficer to render decisions based on someth ing other than codified 
law and regulation (7 U.S.C. 1983 and 7 CFR 1900, Subpart B— 
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Farmers Home Administration Appeal Procedure). In these exam- 
ples, the Director is directing the hearing officers to make determi- 
nations that support the agency's AN's, unnumbered letters, et 
cetera. Who knows what "et cetera" is. But the point is the law 
does not allow this basis for rendering a decision. 

However, if one needs to get a feel for what this can lead to, then 
I invite you to consider AN 2306. This AN was in direct conflict 
with codified and common law, yet it took considerable effort on 
your part, Senator Conrad, before that AN was withdrawn. 

Now, I have and will continue to refuse to follow this kind of di- 
rective because it is in direct conflict with law. Retaliation has oc- 
curred, and I expect it to continue. One of the specious techniques 
that is being used by NAS to force hearing officers to get on the 
bandwagon is to reverse several of their cases and then cite them 
for not rendering decisions pursuant to policy. This practice is cer- 
tainly unfair to the hearing officer. However, it is more offensive to 
the appellants who have to be dragged through these appeals 
again. 

Section 11 of Senate bill 3119 addresses this kind of problem. If 
the agency was motivated to do the right thing, this abuse would 
not occur. At the present time in Texas, abusive behavior by the 
decisionmaker is rewarded. In the Cornett case that I have included 
in my prepared statement, the county supervisor was promoted to 
assistant district director. Further, rehearings and repeated hear- 
ings on the same issues would not occur if the appeals function was 
independent of programs. 

In summary, the mission of the National Appeals Staff is to pro- 
tect the right of the program participants to be heard by an impar- 
tial hearing officer as mandated by 7 U.S.C. 1983. If the National 
Appeals Staff was impartial, as the law requires, or independent, 
as the law requires, the cases that I have addressed herein would 
not have been reviewed. This lack of independence is costing the 
public. The agency, with the help of NAS, is wasting rather large 
sums of money just so they can have their way, notwithstanding 
what the law says. 

Further, this practice not only costs the public, it is contributing 
to the failure of the borrowers rather than contributing to their 
success as the law intended. Senate bill 3119 is precisely on point, 
and if you expect us hearing officers to perform as the law reads, 
then it must be passed. 

That concludes my statement. 

[The prepared statement and attachments of Mr. Fennell follow:] 
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sTAifNjiror 

WENDELL L . FENNELL. HEARING QFFICH. NATIONAL APPEAL S STAFF 

BEFORE THE 

SENATE SUBCOMMITTEE OJ AGRICULTURAL CREDIT 

AUOPgT 10*. 1993 

Good aorning, Chairaan Conrad and Meabers of the Coaaittee. 
I thank you for thia opportunity to diacuaa with you ay 
•xpariancaa aa a Hearing Officer with the National Appeal Staff. 

I have been a Hearing Officer aince Septeaber 10, 1989, 
having heard approxiaately 200 appeals in Texaa, Oklahoaa, New 
Mexico, Iowa, Virginia, and Ohio. My teatiaony today will focua 
on the changea I have obaerved to occur with reapect to the 
independence of the National Appeals Staff aince approxiaately 
June, 1991. Up to that tine the iapartiality of NAS waa 
upperaoat in our organizational cliaate. Ma. Dillon and her 
ataff appeared to be atrong advocatea of NAS rendering iapartial 
deciaiona and I believe that iapartiality waa achieved. However, 
upon Ma. Dillon* a deaiae eaphaaia waa changed to that of we all 
work for the aaae outfit and we auat ac t accordingly . In our 
firat group aeeting with Mr. Auaaan, we heard hia eaphaaixe that 
the Hearing Officera were working for FaHA and that he found our 
reveraal rate of near 40-50* unacceptable (ay rate waa near 60* 
in Texaa). Since thia change in cliaate/leaderahip haa occurred, 
ay experience aa a Hearing Officer haa been outrageoua at beat. 
I found it neceaaary to begin reporting the egregioua acta I 
obaerved, in or about July, 1991, to thia Coaaittee. I waa 
confronted on February 5, 1992, by the NAS Brunch Chief, about ay 
reporting to thia Coaaittee. Since thia confrontation, I have 
had ay aignature authority reaoved, have been relieved of all 
dutiea aa a Hearing Officer, and FaHA haa atteapted to terainate 
ae froa ay position. In fact I waa supposed to have been 
terainated on April 23, 1992. Retaliation for "whistle-blowing" 
ia a prohibited personnel action. T have filed the appropriate 
anawer to the falae chargea and a coun ter-cla ia againat the 
proper partiea. Further, I have presented ay evidence to the 
Office of Special Counael and they have conducted their own 
inveatigation. The OSC haa taken an active position in this 
caae. They are currently atteapting to aecure an agreeaent 
between ayaelf and FaHA wherein I aa to be "aade whole," offaet 
by ay agreeaent to ceaae further adni ntst rat ive/ judicial action. 

The following ia in support of ay observations and 
experiences : 

DESCRIPTI ON OF EVID ENCE 

A Record of telephone call wherein Area Supervisor 

atteapted to change decision in favor of FaHA. 
Further, the Area Supervisor adaitted having "ex-parte" 
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meetings with the FmHA Programs Personnel regardinf 
natters before a hearing. In addition, it was adnitted 
that the appellanl/repreaentative waa not privy to thin 
Meeting end wan not allowed to respond. 

NAS 90001235, et.seq. Cornett Canes: 

This caae in Texas ia now up to the 17th Appeal 
without correct ion by FmHA. Sixteen of the appeal 
decisions have been reversed all or in part, yet each 
appeal ia a repetition of the previoua appeal. 
Primarily the iaauea are failure to releaae proceeda 
and wrongful denial of Joena. Further, NA8 haa granted 
new hearinga wherein NAS (Park Center) waa determined 
to be in error. The rehearings were again reveraed. 

NAS 91001095 First State Bank, Narlin, Texas: 

This case involved denial of a guaranteed loan loaa. 
This waa the third appeal in thia caae. All Appeal 
decisions have reversed all or part of the original 
adverse decision. The lost two Hearing Officers 
reversed the entire decision. Further, the last 
decision wss based on the previous hearing record. 
Decision rendered was the sane as that rendered on June 
14, 1991. Why did NAS grant a new hearing? The 
Guarantee rlaii was eventually paid by FmHA, but 
becauae of wrongful denial and wrongful granting of new 
hearings by the National Appeals Staff, the claim 
exceeded the original settlement offer by almost 
$300,000.00. 1 suggest this is a waste of the 
taxpayers' money and aervea no uaeful purpose. Theae 
tactics only delay aervicing and harm the appellants 
and/or the public. In some caaes the appellant is in 
financial ruin. 

NAS 91002277 and 9L002889, Johnaott: 

This case in Iowa showed that the FmHA's intent is to 
have their way notwithstanding the law. The Committee 
does not determine feaaibility, yet the FmHA attempts 
to address these points in the eligibility 
determination. They attempt to cloud this point by 
attaching some personal meaning to eligibility that is 
the same as feasibility. Further, FmHA asserts that 
the Hearing Officer did not consider managerial 
ability. Yet the Hearing Officer's decision clearly 
rends: "The Appellant provided compelling evidence, 
including expert witnesses that drowned the Agency's 
position that the Appellant lacked experience and 
managerial ability. The preponderance of evidence in 
this case showed that the Agency cauaed the Appellant 
to experience failure because they wrongfully denied 
releaae of funda to pay for eaaential expenaes that 
would have made a positive contribution to hie success, 
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had the releases been Bade in accordance with statutory 
requirements. The essence of thin case is that FaHA 
la the cauae of the Appellant's lack of success. They 
then blaae the Appellant. It is particularly offenaive 
thai the Supervisor for the NAS directed the Hearing 
Officer to reaove nuch of hia findinga of facts related 
to "Managerial ability." The NAS then granted a new 
hearing because they alleged the Bearing Officer did 
not find facts related to "Managerial ability." The 
rehearing in this case was an uphold of ay deciaion and 
NAS granted the rehearing outaide the statutory tiae 
constraint. 

NAS 91001895, Rngle: 

Thia houaing caae shows that FaHA does not consider the 
provisions of the Statutea to be aandatory, only 
servicing options at their diacretion. The wording of 
the Assistant Adainist rator: "Reaaort ization ia not a 
borrower right, aerely a servicing tool." 

The 00C opinion, Janet R. Hubbard to A. Veldon Hall. 

Dated July 30. 1991 of FaHA's action regarding releaae 
of incoae and what they can do to get their way. It is 
particularly disturbing that a legal, expert would 
advise their client that they can have their way, but 
they auat change their regulation, notwithstanding the 
Statute . Further, it is disturbing that thia opinion 
waa released over 4 aonths prior to thia action and had 
not been diatributed; especially to the National 
Appeals Staff. It seeas that the Agency would be very 
aensitive to adhering to the Lawa, not evading thea. 



NAS 91002067, Hcnning: 

This case was an appeal of denial of eligibility for 
an insured loan which was intended to refinance a 
guaranteed loan on real estate wherein the tera was 
only 7 yesrs. The denial of eligibility was bssed on 
the Appellant's ability to get private sector 
finsncing. The applicable regulations provide that 
refinancing is authorised and the Appellant provided 
letters froa his current lender and others that they 
would not participate in the refinancing effort. The 
last paragraph of the Iowa State Director's letter 
requesting a new hearing reads: "without considering 
the possibility of rescheduling and interest assistance 
if the account does get into trouble." The regulations 
clearly place eaphasls on assisting the borrowers in 
avoiding trouble by providing authorized aervicea auch 
as refinancing. The Agency ia obligated to aervice 
Recounts in such a way as to avoid delinquencies, yet 
the Iowa State Director is sdvocsting just the 
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opposite. Thin in fin excellent cxaapic of what the 
Agency is causing as Senator Conrad's letter, dated 
Noveaber 5, 199J, suggests. Further, the Nalioaal 
Appeals Review Staff appears to be supporting the Iowa 
State Director's position, which is contrary to 
applicable law. 

Docoaents (attached) froa NAS Supervision directing 
Hearing Officers to render derisions based on FaHA 
Instructions, ANs, unnuahored letters, etc. NA8 has 
eaphaslsed that HO's aust not use applicable laws and 
regulations, notwithstanding this is a requireaent of 7 
U.S.C 1983, 7 C.F.R. 1900, and Hearing Officer's 
perforaance standards. Further an assfstsnt area 
supervisor advised that the 1990 Credit Act be thrown 
away and never be cited or used again. 

WHI STLg-BLOWI WQ 

Letter advising of reaoval of signature authority, 
(attached) 

Proposal I c» discharge ae. (attached) 

Perforaance appraisals, (attached) 

ANSWERS TO . FTNHA » S PROPOSAL TO TERMINATE 

a. Plaintiff's Specification 1: Meeting was held on 
February 5, 1992, in the Training Roon of the Hotel, 
San Antonio, Texas. The aeeting was requested without 
advising FRNNRLL of its purpose nor was FRNNRLL advised 
at the start of aeeting, nor was FRNNRLL peraitted an 
opportunity to secure a witness. After FRNNRLL 
ascertained (less than five ainutea into the aeeting, 
not fifteen as claiaed by NAS Official) the purpose of 
aeeting, parties were advised that they were being 
taped. The NAS Official recognised notice by 
responding, "oh, you are," and nothing aore was said by 
either party with respect to the taping. They neither 
objected to the taping nor adjourned the aeeting. Thus 
they waived any right to object and under Law, their 
approval ia iaplied by their own acts. Further, they 
were coaaitting illegal acts against FRNNRLL which 
justified his taping of the aeeting. 

b. Plaintiff's Specification 2: FRNNRLL wan 
requested by Ms. Dittrich, Staff to Senator Conrad, to 
provide actual cases of abuse which he did. However, 
in order to avoid violation of the Privacy Act, he 
asked for and received peraission froa all Appellants 
or Appellant's Representatives to present these actual 
cases to the Oversight Subcoaai ttee. 

FRNNRLL rendered a decision in favor of the Hennings on 
Septeaber 30, 1991. FRNNRLL contacted the Henninga to 
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obtain their permission, over sixty (60) daye (Deceaber 
3, 1991) following September 30, 1991. FRHRRLL haa no 
control or input aftar he rendera a deciaion. Further, 
the notice of rehearing waa well beyond the tiae 
conatraint established by 7 CFR 1900.61, and the 
deciaion ahould have been adainiatratively concluded by 
this tiae. FRHRRLL did not adviae the Henninge or 
anyone he requested peraiaaioa froa, that ha waa their 
representative, nor did he appear at any hearing 
repreaenting such. FRHRRLL waa siaply obtaining their 
peraission to cite their caaea before the appropriate 
Overaight Subcoaaittee of the U. S. Congreaa. The 
claia by the OFFICIALS ia ludicrous and not supported 
by any fact (aee Nr. Henning's letter). It ia blatant 
hearaay of what someone elae Bay have thought. 
FINNELL'S findinga or viewa that the AGRHCY ia acting 
contrary to Law and hia atrong desire to bring about an 
and to auch acts is readily accepted. Any public 
enployee who obaervea abuaea and doea nothing to bring 
about an end to auch abuaea ia not performing in 
accordance with applicable Law. Under the Code of 
Federal Regulation, Title 7, Part 2045-BB, employees 
are required to report auch abuse, and the failure to 
report auch abuaea is subject to diaciplinary action. 
FRNNRLL observed such abuse and provided factual 
aupport (actual cases) to the Area Superviaor of the 
National Appeals Staff and to the appropriate Oversight 
Subcoaaittee of the 0. S. Congress. The OFFICIALS* 
reference to FnHA Inatruction 2045-BB prohibition of 
eaployeea criticise of Government Department or Agency 
policiea is off point, inapplicable, and it ia contrary 
to 5 U.S.C.A. { 2302 and Sowera v. Department of 
Agricu lt ure. MS P B 1984 , 24 M.S.P.R 492. The OFFICIALS* 
authoritative cite applies to eaployeea aarching and 
carrying bannera, placards, etc. protesting agency 
policy. FRHRRLL did not narch, carrying 
placards/banners proteating the acts of the OFFICIALS. 
Such claia ia preposterous and, at beat, coaical. 
Further, any Agency inatruction that ia in conflict 
with Law ia void on ita face. In addition, the 
OFFICIALS are attempting to ahow that FRRRRLL ia 
oppoaing official policy, when in fact, FRHRRLL is 
opposing acta by employees that are co ntrary to La w 
a nd/or policy . FRHRRLL may not agree with the Law 
and/or policy that force certain deciaion to be 
rendered; however, until theae Lawa are changed 
FRHNRLL will continue to rule accordingly, 
notwithstanding direction froa NAS supervisors to the 
contrnry. 

c. Plaintiff's Specif icationa 3, 4 and 5: FRNNRLL 
eaphatically deniea offering hia services to represent 
the Hennings, or anyone else. The OFFICIALS are 
without standing to represent what a Third Party aay 
interpret, and constitute nothing aore than blatant 
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hearsay. The OFFICIALS are atteapting to create a 
cause (boot strap) of action froa blatant hearsay. 
FRRRRLL would suggest that employees who report cases 
of abuse and/or fraud do in feet increase the 
confidence of the public in their Government. Further, 
it is suggested that Congress passed laws to protect 
"whistle- blowers'* with Public confidence in aind. It 
is very clear that the Public confidence in their 
Government is lessened by wrongful act, such as 
Officials not following Laws. Further, it is the 
exposure of the wrongful act and the follow-up 
corrective action that increases Public confidence. 
The logic that employees should not report wrongful 
acts, thus Public confidence is increased alludes 
FBNNBI.L. In addition, the OFFICIALS fail to austain a 
cause of action with respept to violation of FaHA 
Instruction 2045-BB, Exhibit A, Subpart B, Paragraph 
0.735-13(a). The OFFICIALS fail to show, nor can they 
show, that FRRRRLL entered into a contract with anyone 
to represent anyone in any Batter, they fail to show 
that FRRRRLL received coapensation for representing 
anyone in any latter, and they fail to show that 
FRRRRLL did in fact represent anyone in any latter. 
FRRRRLL* S reporting of wrongful acts by FaHA eaployeea 
is clearly not an act of representing anyone. If the 
OFFICIALS' position were legitiaate, there could be no 
"whistle-blowing", nor would there be any need for Laws 
to protect "whistle-blowers." The OFFICIALS appear to 
be atteapting to deny Government employees any right to 
an opinion that may differ froa their own. Any 
reference to FRRRRLL '8 reporting information to the 
appropriate Oversight Subcoaaittee of the U . S. 
Congress is clearly a protected act under Law, thua if 
by any stretch of the OFFICIALS* imagination that an 
FaHA Instruction exists that prohibits such act, such 
Instruction would be voided by Law, namely 5 U.S.C.A. { 
2302. The OFFICIALS know or should know that Statutes 
are superior to any agency instruction or policy. 
However, the fact is that the OFFICIALS are misusing 
the Agency's own Instructions. FaHA Instruction does 
not prohibit employees from reporting sbuse and/or 
breach of Law by FaHA Officials; therefore, there is no 
conflict with the Law. The conflict lies with the acts 
committed by FaHA Officials. Further, it is 
abundantly clear that the OFFICIALS are defending the 
acts of the AGRRCY aa well as their own. Perhaps the 
only advocates in this case sre the OFFICIALS acting as 
advocatea for the AGIRCT, aa opposed to the acts of 
FRRRRLL which are that of reporting wrongful acts of 
the AGRRCT and OFFICIALS. 

COJJJLTBB-CLAIWjLqjlWAT_F!4HA_ ARM ITS 0FFICRB8 ; 

n. FRRRRLL alleges that the acts of removing his 
signature authority and the attempt to diacharge him 
steas singularly froa the Defendants* intent to 
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retaliate against FBHHRLL for reporting inforaation to 
the Oversight Subcoaaittee for Agriculture Credit and 
rendering deciaiona that are not favorably received by 
the AGENCY and the OFFICIALS. This alleged intent and 
purpose ia clearly deduced froa the OFFICIALS' proposal 
to discharge end. their letter reaoving FIRRILL'S 
aignature authority. FIRRILL'S position as a Hearing 
Officer (G8-0930-12) is a covered position under 5 
D.S.C.A. f 2302 end FIRRILL'S reporting abuse to the U. 
S. Congress is a protected act and retaliatioa by the 
OFFICIALS ia a prohibited personnel action pursuant to 
5 U.S.C.A. { 2302. Further, these acts sre an atteapt 
to force FIRRILL to render decisions that are favorable 
to the AQRRCT notwithstanding the applicable 
Regulations and Law. Thia atteapt is designed to 
destroy FIRRILL'S free will as a Hearing Officer. The 
free will of a Hearing Officer ia fundaaental to the 
achieveaent of the intent of the 1987 Credit Act and 
the decisions rendered by the Federal District Courts 
(Coleaan v. Block) that preceded the 1987 Credit Act. 
Congress clearly intended that the Appeal Process be 
independent of the Faraers Hoae Adai n i s t ra t i on ; 
however, the AOIHCT and the OFFICIALS are acting such 
as to destroy this independence. The OFFICIALS, by 
their deeds and worda, have violated FIRRILL'S 
right/obligation to report acta of abuse and breach of 
Law pursuant to 5 U.S.C.A. { 2302 in the following 
particulars: 

1. The OFFICIALS have the authority and exercised that 
authority to take or direct others to take the 
prohibited personnel actions described herein. 

2. The OFFICIALS had knowledge of FIRRILL'S disclosure 
which is clearly adnitted by the OFFICIALS in their 
notice of adverse action. 

3. The OFFICIALS have taken or threatened to take 
action because of-- 

1) FIRRRLL'8 disclosure of inforaation which FIRRILL 
reaaonably believed evidenced a violation of Law 
and/or Regulations, and this disclosure was not 
specifically prohibited by Law or required by Bxecutive 
Order to be kept secret in the interest of national 
defense or the conduct of foreign affairs. Further, 
this disclosure is a protected act as defined in 
subsection (b) of 5 U.S.C.A. { 2302: 

This subsection shall not be construed to 
authorize the withholding of inforaation froa 
the Congress or the taking of any personnel 
action against an eaployee who discloses 
inforaation to the Congress. 

The action token by the OFFICIALS aa described in 
their own words and writings clearly establishes that 
their reprisal is derived froa FIRRILL'S reporting 
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information to the Congress. Reprisal constitutes a 
prohibited personnel practice for which the Government 
employee benra burden of proof. Pu nning V. Nati onal 
Aeronaut ica and Space Admin_. A 1983, 718 F.2nd 1170, 231 
U.S. App. D.C. 132. FRNNRLL can clearly prove by the 
OFFICIALS* documents that their reaaon ia singularly 
lied to FRNNRLL'S act of reporting to Congress. The 
OFFICIALS' acta of reprisal are clearly eatabliahed by 
their own ndaiaaiona and FRNNRLL'S other evidence, 
which is priaa facie evidence: 

a. FRNNRLL made a protected disclosure to Congress. 

b. The OFFICIALS have knowledge of thia disclosure, 
evidenced by their own admissions. 

c. The adverse action waa clearly retaliation, 
evidence by their own admissions. 

d. A nexus exists between the adverse action and the 
OFFICIAL'S motives, which is evident by the 
OFFICIALS' letters and their acta. 

If such evidence (FRNNRLL'S nuaerous Exhibits) is not 
priaa facie, it is at least substantial. The Bxhibita 
supporting FRNNRLL'S clnii are aore than just a 
preponderance of the evidence, which is all that ia 
required of FRNNRLL to prevail. 
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The miaeion of the National Appeals Staff is to protect the 
/ right of program participants to be heard by an impartial Hearinf 
Officer aa Mandated by 7 U.8.C. { I983(a)-(f). If the National 
Appeals Staff was impartial /independent as the Law requires, the 
aforementioned decisions to grant new hearings would not have 
been made. Further, the caaea involving the denial of a 
guaranteed loaa claia, (waste of alaoat $300,000.00) and the 
repeated failure to releaae proceeds, would not have been 
reheard; saving the taxpayers' aoney as well as contributing to 
the success of borrowers rather than causing/contributing to 
their failurea. 

The issue that Senate Bill 3119 addresses is far aore 
vital and important than loans or servicing actions. The issue 
ia procedural due proces s. The current state of aind of the 
leaderahip in the NAS and FmHA ia indifferent to due process. 
In fact we have been told never to uae the term, due proceaa. If 
the Hearing/Review Officers ignore their obligation to provide 
due proceaa, their obligation to render decisions baaed on 
applicable laws/regulations and the facta, then there ia no 
purpoae for NAS to exiat. The NAS under Paa Dillon's leaderahip 
waa meeting thia very vital requirement. SB 3119 will reatore 
procedural due proceaa ahortly after it ia enacted and it will 
probably assure that due proceaa will be provided in the long 
term, without wrongful interference. 
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kTT Ac v\m*MTS 

Due dates arc utad co dataraina If an account la past dua. la 
ordar to ba accelerated, a SFH account autc ba at laaat 3 full 
scheduled peyeeoti pest due or 2 full scheduled payments paat 
dua for ac lei* 3 consecutive aontha. To aaaura that chase 
conditions ailsc ec tha tie* the account la accelerated, the 
District Director should c oof Ira account atatus Just prior to 
acceleration. 

When considering delinquency, PaHA aquatea a dua date to e aonth. 
In ocber words, the consecutive months" reference In Che 
previous paragraph could be read aa "3 consecutive due dates." 

Subordination Dec era! net Ions 



We had a caae when e hearing officer overturned the denial of a 
subordination and that dec talon was upheld upon review. The 
original denial vei baaed on lack of repeymeat ability. The 
Adatniscrator i*nt us a memorandum clarifying PaHA Instruction 
19 62- A. His letter (copy ait ec had) atatee that a feeelble plea of 
operetlon la needed In order for PaflA to approve s subordination. 

B. Iowa's Holding Period 

NAS has had ssversl ceeee Involving Iowa*s average holding period 

for au l tab La firur progress Inventory property and wa vers having 
problem supporting that holding period. Tn* Facawr Program Loan 
Servicing Division (7FLSD) hsa reviewed Iowa 'a csLculatloni and 
have no problems with the average holding period or the way FeilA 
calculated it. FPLSD la preparing an AN to further clarify this 
Issue What hm AN should clarify la that aa long aa tha State 
director can document the calculatlona and consultation with 
surrounding itiui, the stataa average holding period will be 
upheld. Keep ua Informed of problaaa that aay erlae with thla 
laaue. 

P. Cue re o teed Loan loai tlalai 

The attached HioriDdui vas recently received froa tha 
Administrator While cha wiorandm daala with a apeclflc appeal, 
the eaaertlon that a haarlng office Issued a decision contrary to 
guidance provided In an ram AM disturbing. He cannot Issue 
decisions which are In conflict with guidance provided by the 
Administrator whether thee guidance la In an AN, reguladons, 
uaauabered letter, etc. 

G. Appellants snd teproaanteclve at tha Hairing 

We had a caae where s representative caaa to a heerlng without the 
appellant. The representative Insinuated thet thla would now ba 
normal practice In cases ha was repreeentlng. we feel thet 
appellant a ehould ba at their heerlnge and they aay bring a 



Digitized by 



Google 



Posted: Thu. Apr 16, 1992 11:35 AN CUT Mag: PGJC- 3277-7988 

Proa: NO. N AS. CO 

To : nas . west 

CC : ehawk 1 nson , no . nai . aha 

Sub j : Usexofj-AnttiorltyrCttatlG 



It has com to our attention that soswj Hearing Officers are still 
citing the Code of Federal Regulations In their decision letters. 
Again, we are advising this Is no longer the policy within NAS, as 
everyone was previously advised during our National Training in 
February 1992. We are to cite Parsers Hoe* Administration (FeHA) 
Instructions. 

HORO's are reminded the above also applies to review decisions they 
are working on froa the Review Branch. 



/S/ LARRY T. JORDAN 
Acting Area Supervisor 
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Posted: Hon, Mar 9, 1992 8:27 AM C8T Mag: BGJC-3263-3017 

Proa: NO.NAS.AHS 

To: nas.ao, nas.ho 

CC: naa.094 

Sub j : v TbazRol«fbfirtlia^Haaxtng; Officer? • 

Our role la to hear and review the facta of an appeal and Issue a 
decision on whether the decision maker complied with the established 
FmHA Instructions and Agency policies, lie are not to allow the 
administrative appeal process to be turned into a legal proceeding. 
Discussion of the legal Merits of an appellant's position are 
germane to the fulfillment of NAS's role only to the extent those 
discussions document that an FmHA Instruction and/or policy was or 
was not complied with in making the decision. We cannot permit 
appellants or their representatives to convince us to question decision 
makers on legal grounds, that is the role of the Judicial system. 
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CERTIFIED MAIL - R ETURN RECEIPT REQUESTED 

TQ BE PFBHBD B* ADDRES S EE PNfc Y, 

Hr Wendell Fennel 1 
Hearing Officer 
National Appeals Staff 
4415 66th Street, Suite 1046 
Lubbock, Texas 74414 

Dear Mr. Fennel It 

This is a notice of a proposal to remove you from your 
position with Farmers Home Administration (FmHA) not earlier 
than 30 calendar days from the date of your receipt of this 
notice. The reason supporting this proposed action are as 
follows: 

Reason I: Failure to Follow Instructions as contained in 
FmHA Instruction 2045-BB "Employee Responsibilities and 
Conduct." 

Specification i,; 

I held a meeting with you and the Acting Denver Area 
Supervisor, Carol Christianson, in San Antonio, Texas on 
February 5, 1992, Approximately fifteen minutes into the 
meeting you informed Ms. Christianson and me that you had 
been tape recording our conversation during the meeting. 
Your failure to obtain the approval of Ms. Christianson and 
ine prior to recording our conversation with you is in 
violation of FmHA Instruction 2045-BB, Exhibit A, Subpart B, 
Paragraph 0. 73 5-n (b) (7 J which states that employees are 
specifically prohibited from "....utilizing a mechanical or 
electronic device to monitor or record nontelephone 
conversations, unless such monitoring or recording is agreed 
to in advance by all participants in the conversation." 

Specif jcfllJojL^: 

You were the Hearing Officer in the appeal of Hr, and Mrs. 
Robert G, Henning. Your decision on the appeal was set 
aside and a new hearing was ordered by Acting Director John 
GLeason, National Appeals Staff. During the second hearing 
on December 17, 1991, conducted by Hearing Officer Barbara 
O'Donnell, Mr. Kenning indicated that you had called 
their home on December 3 1991 and asked then if you could 
present their case to the Senate Agricultural Committee 
person , Susie Dietrich, because you thought it was absurd to 
think that they had to get in financial trouble before 
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Mr. Wendell Fennell 



getting help. When I questioned you about your conversation 
with the Harming*, you admitted that you had called the 
Hennings on December 3 1991 and asked then if they wanted 
you to pre Bant their case to the Senate Agricultural 
Committee. You also admitted to ee that you had discussed 
the Henri ing's case with Ms. Dietrich You further stated 
that your discussions with Ms Dietrich were your own 
business as a citiien and that you were prepared to take the 
setter to court and be en active participant at the trial* 

By initiating a call to the Henning's offering your services 
as their advocate against the FmHA, and by discussing the 
Henning's appeal with the Sanate Agricultural committee 
person, He. Dietrich, you directly criticized the policies 
of the FmHA and violated FmHA Instruction 2045-BB, Exhibit 
A, Subpart B t Paragraph o,73S,ll(b)fl2J(ii) which etatee 
that employees are specifically prohibited from directly or 
indirectly condemning or criticizing the policies of any 
Government department or agency. Furthermore, your actions 
have the potential for causing criticism or embarrassment to 
the Department and violates FmHA Instruction 2045-BB, 
Exhibit A, Subpart B, Paragraph 0. 735-13 (a) {& ) which 
prohibits "Any outside employment or activity which may tend 
to bring criticism of, or cause embarrassment to the 
Department." 

Specification. 3: 

By calling the Mannings and offering your services as their 
advocate in challenging FmHA's decision on their loan 
application, you criticized FmHA's policies to the Hennings, 
and by so doing created a situation which could cause the 
Hennings to lose confidence in the integrity of the 
Government Your action are in violation of FmHA 
Instruction 2045-BB, Exhibit A, Subpart B, Paragraph 
735 11(a)(6) which states that an employee shall avoid any 
action which might result in or create the appearance of 
affecting adversely the confidence of the public in the 
integrity of the Government. 

Specification A 

Your call to Mr and Mrs. Henning on December 3, 1991, 
offering your services to act in their behalf to present 
their case to the Senate Agricultural Committee end your 
call to Ms Dietrich, the Senate Agricultural Committee 
person in behalf of the Hennings, were incompatible with the 
full and proper discharge of your duties as a FmHA Hearing 
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Officer and violates FmHA Instruction 2045-BB, Exhibit A, 
Subpart B, Paragraph 0.735-13 (a) which states "an employee 
shall' not engage in outside employment or other outside 
activity not compatible with the full and proper discharge 
of the duties and responsibilities of his or her Government 
employment whether on his or her behalf, or for private 
individua Is .... • . 

Specifically your offer to the Hennings to represent them 
before the Senate Agriculture Committee could be construed 
by them to be an official act of FmHA whether or not your 
offer was as a private citizen, and at a minimum was of a 
nature that closely paralleled your duties as Hearing 
Officer. Furthermore, you have left the Hennings with the 
impression that you are working for them to get their appeal 
favorably adjudicated. Your actions violates subparagraph 
(4) under the cited regulation which prohibits "Outside 
employment or activity which may be construed by the public 
to be official acts of the Department, or of a nature 
closely paralleling the work of the Department." 

Specification 5; 

You have stated to me that you were acting as a private 
citizen when you called Ms. Dietrich and discussed with her 
the Henning's appeal case. The information you gave to Ms. 
Dietrich was obtained as a direct result of your position as 
a Hearing Officer with FmHA. By discussing the Henning's 
appeal with Ms. Dietrich you violated FmHA Instruction 
2045-BB, Exhibit A, Subpart B, Paragraph 0.735-13 (a) (7) 
which prohibits "Outside employment or activity which may 
involve the use of information secured as a result of 
employment in the Department and to the detriment of the 
public service." 

You have been employed with the Farmers Home Administration 
as a GS-12, 930 Hearing Officer, since September 10, 1989. 
Since that time, you have received two performance 
appraisals, one for the period September 11, 1989 - June 30, 
1990 and one for the period July 1, 1990 - June 30, 1991. 
You checked block 17 on each of the two appraisal forms 
indicating that you had a copy of FmHA Instruction 2045-BB 
which are the Agency regulations on employee respon- 
sibilities and conduct and that you had discussed it with 
your supervisor and had any questions you had answered by 
him. The regulation governing employee responsibilities and 
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conduct is FmHA Instruction 2045-BB which is the Instruction 
you are cited for failure to follow which forms the basis of 
the removal action baing proposad against you. 

Enclosad are copias of the Material listed below which I 
have relied on to support the reason in this notice. If you 
do not fully understand the reasons why your removal is 
proposed, please contact me for further explanation. 

1. FmHA Instruction 2045-BB, 

2. Letter to the Director, National Appeals Staff 
dated February 14, 1992 documenting the February 5, 
1992 meeting with you and Mr. Christianson. 

3. Copies of performance appraisals for period 
September 11, 1989 - June 30, 1990 and July 1, 1990 - 
June 30, 1991. 

Enclosed are copies of the material listed below which I 
have relied on to support the reasons in this notice. If 
you do not fully understand the reasons why your removal is 
proposed, please contact me for further explanation. 

You may answer these charges personally or in writing, or 
both personally and in writing, to Sandra L. Weisman, Deputy 
Administrator for Management, FmHA, USDA, Room 5007, South 
Agriculture Building, Washington, DC 20250. You may also 
submit affidavits or such other evidence that you wish to 
have considered in support of your answer. If you wish to 
answer personally, you must request a personal conference 
either in your written answer or separately. Your request 
for a personal conference should be sent to Deputy 
Administrator Weisman, address above, and you will be 
notified of the arrangements. It is preferable that you 
submit a detailed written answer prior to the holding of a 
personal conference; however, this is not required. Full 
consideration will be given to your written answer and/or 
personal conference and any evidence you submit to support 
your answer. You have the right to be accompanied, 
represented, and advised by an attorney or other 
representative of your choice at any time during this 
processing. 

You will be allow seven (7) calendar days from the date of 
your receipt of this notice to submit your answer. If you 
need additional time you must submit a written request 
stating your reasons to Deputy Administrator Weisman, at the 
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above address, or call the Chief, Employee Relations Branch, 
in the National Office, telephone 245-5500, (for commercial 
add area code 202) • 

You will be allowed up to 8 hours of official time for 
reviewing the enclosed Material relied on to support the 
reasons in this notice; for preparing a written reply; for 
obtaining affidavits and for Baking an oral reply. You 
should arrange with your supervisor, Mr. Carol Christianson, 
for the use of official time. Considerations will be given 
to extending the number of hours of official time if you 
submit a written request to me stating your reasons for 
desiring more time. 

As soon as possible after your answer is received or after 
expiration of the seven (7) day limit if you do not answer, 
a written decision will be issued to you. 

No adverse action will be taken under this notice until 
after the expiration of thirty (30) calendar days following 
the date you receive this notice. You will be kept in an 
active duty status pending a decision in this matter. 

Experience has indicated that, at times, work-related 
problems can be the result of personal situations. While 
this may not be the case, it may be helpful to consider all 
the factors contributing to your conduct problems and that 
you take appropriate action to deal with them. There are 
two Program Coordinators for your area, Lee Wiederhold, Jr. , 
and Peggy Adcox who are available to help you assess any 
problems you may have and to direct you to the appropriate 
sources. You may telephonically contact Mr. Niederhold on 
736-1400 or Ms. Adcox on 736-1305. If you prefer, you can 
contact the FmHA Employee Assistance Program directly on 
(301) 570-3900. All information you provide is strictly 
confidential. I urge you to consider seeking such 
assistance. 

Sincerely, 



N. ALAN NEST, Chief 
Appeals Hearing Branch 
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•r 20, 1991 



On DicMtor 17, 1991, X bald an appeal heering In Sioux City. Xowe. 
for the appall ants, Hr. and Mrs. Robert G. Banning. 

This sppeel heering wee held at the reaueet of John Gleeaon, Acting 
Director of tan National Appeola Staff. Mr. Gleeaon' e request waa 
b aaad on the determination that tha raquaat and* by FnflA for a review 
of tha Haaring Offioar'a decision had narit. 

Tha original a pp ea l hearing waa held on August 13, 1991. "The' Hearing 
Officer, Wendell Pennell, leaned hla decision on September 30, 1991. 
This decision re v erse d FaflA's original decision. Mr. Gleaaon 
determined on Wovoabar 8, 1991, that Hr. Fennell's decision wee to bs 
set aside and that a nee appeal hearing would be bald. 



During tha appeel hearing on Doc—bar 17, 1991, the appall ants 
provided the following indorsation as part of thalr teetlnony: 



"On Decaafcer 3, 1991, Wendell Pennell. Appeele Officer, called our 
hone, in the phone conversation, he asked if he could present ay esse 
to the Senate Ag Coaalttas person, Susie Betrie. Be felt that it waa 
abeurd to think that wa anat first got in financial trouble before 
getting help. In the exaaple he need, you don't play ball in a 
tournaaant using your poor playara and loee the gaaa. You play with 
your good players whils you can still win." 

The appellants' testlaony wee recorded on audio tape. 

Thla written report la being subaitted st tha request of Duane 
Sinclair, Assistant Area Supervisor. 



^ dJlr-«-~ O N^^*jL<. 



BARBARA O'DOUBBM. 
Bearing Officer 
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Senator Conrad. Thank you very much for that very excellent 
testimony, and thank you as well for the information that you have 
provided to this subcommittee in the past I think you have ren- 
dered a public service. I am very, very disturbed at what appears to 
be attempts to silence you and to prevent you from sharing infor- 
mation with this subcommittee so that we can carry out the over- 
sight responsibility that exists with the Congress. 

I hope the message goes out loud and dear from this hearing 
today that any attempts to muzzle people who are in the public 
service will be taken very seriously. I want to, on behalf of this 
subcommittee, thank you for the information that you have shared 
with us. 

Next we will hear from Karen Sorlie Russo, of Karen Sorlie 
Russo & Associations, Carmichael, California. 

STATEMENT OF KAREN SORLIE RUSSO, KAREN SORLIE RUSSO & 
ASSOCIATES, CARMICHAEL, CA 

Ms. Russo. Thank you very much. It is a pleasure and honor to 
be here; particularly a nice part of it is hearing from other people 
who are having the same experiences that I am with these agen- 
cies. When you go on for so long battling one agency or the other 
and continually suffer bizarre results, you start to wonder if you 
are doing something wrong. So it is very nice to be able to hear 
from others similarly situated. 

I represent clients nationwide on ASCS and on FmHA issues. 
The comments that I am making should not all, therefore, be at- 
tributed to the California offices of either one of those agencies. 
California certainly has problems, but not all of them. 

Since many of my fellow testifiers have FmHA experience, per- 
haps I will do better to center my testimony on ASCS issues, which 
I have been doing for many years, since 1986 when I left USDA as 
State director of ASCS for the State of California. 

In the two separate agencies that are taking the bulk of this tes- 
timony, SCS being a little bit separate, there are two very distinct 
and separate problems. A NAS has been created for Farmers Home 
Administration in an attempt to resolve some of the appeal prob- 
lems there, which differs considerably from the ASCS NAD that 
was created by the farm bill and which, as Mr. Bjerke testified, is 
relatively new. 

Nevertheless, there are serious problems with both systems as 
structured. Both are, in my opinion, irreparably broken. I don't be- 
lieve that either one, given the process by which both have devel- 
oped, is capable of being rehabilitated and brought up to standard. 

The problem with ASCS overwhelmingly, to a 98 percent situa- 
tion, is a problem on the Washington level exclusively, not on the 
State and county level. Certainly there are bad decisions now and 
then that come out from the State and county, but that is not the 
problem. The problem comes from that coterie of individuals on the 
Washington level who are now and who have been running this 
agency for many years. 

They continue to issue all of the decisions. What happens in the 
county office— and I had one of these cases 2 weeks ago— is that a 
farmer has a particular problem, comes into the county office and 
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asks the question. The county says, "We will get back to you." 
They promptly fire off a request to the State office, which says, 
"What do we do?" The Staff office, not knowing either, fires off a 
request to Washington that says, "What do we do?" And back, lo 
and behold, comes a rule from DASCO that has never before exist- 
ed and certainly didn't until this instance came up, which is then 
translated down the staff and the county office then implements it 
and says, "What can we do?" 

The county office necessarily then finds against the producer. He 
had no fair chance. There was a hearing. It made very little differ- 
ence because the county was under its operating — or is very much, 
as Mr. Grassley pointed out, under the threat of if you deviate 
from this, you will be — their biggest concern is taken off of the 
county committee. I don't know that there is any serious concerns 
out there about getting sued, but those threats are there. 

So then we go along to the State committee where the State com- 
mittee listens attentively, very attentively. And, incidentally, State 
committees are frequently represented by counsel during hearings. 
If Mr. Bjerke doesn t know that, he should be checking because it 
happens frequently. 

In any event, the State committee listens and says, "Gee, we 
would like to help you, what you are saving makes sense, but, you 
see, here is what DASCO has already decided." So if you want to 
talk about cost here, let's look at the cost of going through these 
useless chairs where everybody is taking orders from the same 
people. 

Now, you think that these producers are going to go along to 
DASCO or to the new NAS and appeal there? No. Why would they 
do that? The decision has already been made. 

In fact, to be perfectly candid with vou, I have stopped taking 
ASCS appeals on the national level unless the clients are commit- 
ted to going through with a lawsuit afterwards. And the reason I 
have done that within the last 6 months or so is because it is ethi- 
cally improper of me to represent to a client that I can help them 
in an agency in which it admits it is denying 92 percent of the ap- 
pellants on the Washington level and actually is denying far more 
than that because their accounting system is flawed. I would be 
happy to explain why I think they are coming up with 92 percent. 

But, in any event, when the agency admits that it is turning 
down 92 percent of the appellants, why would anyone decide to go 
through that process unless you were serious about filing litigation 
following that and needed to complete your administrative appeals. 
That is the only reason you do it. 

So if Mr. Bjerke would like to get his appeal rate to the Washing- 
ton level down to zero, I have a feeling he is pursuing exactly the 
right policy, because if there is no hope of winning whatever, 
sooner or later farmers, not being stupid at all, are not going to 
bother. They will make their decision following the State commit- 
tee level: I can either make it or I can't, and if I am not going to 
sue, I might as well quit now and save my money. 

There are other problems with the ASCS system as structured. 
As it is, it gives the Director of the Appeals Staff the right to make 
all of the decisions. That is an absurd system when you think about 
it. Does the hearing officer who sits there and listens to the wit- 
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nesses, listens to the Government, has access to the whole file- 
some of those hearings go on for a day or two. There are exhaus- 
tive hearings. At that point, the hearing officer is to turn it over to 
a Director to make the decision, the Director who wasn't at the 
hearing? And if the Director is charged with making some 1,600 de- 
cisions a year, which has been around the average of ASCS appeals 
from the national level, do you realize that that equates out to 
making 6 decisions a day if we consider a 5-day-a-week work week 
and 50 weeks a year? 

No Director could possibly make an informed decision on six 
cases a day if they really made an independent decision of the 
hearing officer. 

Barring that, why don't we let the hearing officers make the de- 
cision? But that is not the way the system is structured, and I have 
relatively few doubts about why it is structured that way. It obvi- 
ously maintains absolute control in the person of the director of 
the field staff who is the same person that was making the deci- 
sions before the agency finally implemented the new appeals 
system. 

There has been absolutely no change in that situation except in 
one area, and without going into too much detail on any of these, 
this is one I choose to talk about. One of the old processes that 
ASCS used to go through, which, as far as I was concerned, was a 
serious abuse of discretion, has now been codified and is now legal- 
ly permissible— that is, permitting the hearing officer, whether it is 
on this one, county, State, or now national level, to go outside of 
the hearing situation following the hearing, elicit new evidence, 
and then use that new evidence in the decision that is eventually 
issued. 

A very specific case was I had a group of farmers who found out 
after their State committee hearing that the State committee had 
decided to go out and talk to an accountant that they had fired 
many years previously for professional misconduct. The State direc- 
tor talked with this accountant and asked him what the farmers' 
thoughts were when they were putting together a farm process 
which was then some 6 years past. The accountant, who had been 
fired and was wounded, was only too happy to tell all sorts of atro- 
cious stories about these farmers. 

That whole thought process told by this accountant outside of the 
hearing during a telephone call to the State director formed the 
basis of the State committee's decision against these farmers, 
which was eventually picked up and used against them on the 
Washington level. 

That opportunity to go outside of the hearing to gather new evi- 
dence is now a part of the NAS official structure, is sanctified, codi- 
fied, and they are encouraged to do it. I suggest that that is not an 
American form of justice. It is not something that fair people toler- 
ate or condone. And it is something that ought to be immediately 
removed. And I was delighted to see it is certainly not a part of S. 
3119. 

There are many other situations. Mr. Bjerke believes that if this 
new appeals division is created, relief will be granted in fewer 
cases. 1 have a great trouble believing that since they are already 
denying almost everyone. 
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It is certainly true that they are already — that relief on the State 
and county level is available, but here is what is happening. ASCS 
is a nationwide laughingstock in terms of gallows humor. I was at 
a gathering about 3 weeks ago where the keynote speaker de- 
scribed in his opening remarks as one of the impossible things in 
this world to do was to win an ASCS appeal. Everybody laughed. 
Everyone knows. 

His other comments were, incidentally, the impossible thing is to 
do something like carry a greased pig up a 50-foot flagpole. It 
comes on the same level, I guess. 

So if everyone knows that ASCS appeals on the Washington level 
are impossible to win, you can be sure that the State and county 
offices are going to do everything they possibly can to give relief, if 
they think they can get away with it. And the hallmark of getting 
away with it, of course, is never ask the Washington level for 
advice on what to do. 

To some extent, counties who are trying to be fair and trying to 
give farmers the due process and the impartiality and the benefit 
of the doubt, if you will, to give them that opportunity, they are 
doing that, and they are granting relief. And, yes, OIG is going to 
come around, and yes, GAO is going to come around, and they are 
going to find improprieties, I am sure. But they are not going to 
find them all. And I think that in many cases the counties and the 
States will be proud of themselves for having helped their farm- 
ers — not by giving them anything illegal, you understand; merely 
by extending due process or fairness or impartiality to them. 

Before I quit, let me just say a couple of words about the FmHA 
appeals process. I certainly second the problem of repeat appeals. I 
have had numerous repeat appeals. You go back, and they are very 
nearly the same. The new trick that the Appeals Staff has taken, 
however, is worthy of mention — that is, that after you have had 
about two or three appeals on precisely the same issue, the next 
time the county issues a denial, it says, oh, and, by the way, this 
decision is not appealable, which means that you then have to 
appeal first the appealability of the issue, then you go back and 
appeal again. And in every case, of course, we have had those non- 
appealable decisions thrown over. But what it does do is it takes an 
extra 6 to 8 weeks, sometimes more, to get back into the appeals 
process again and on the way up. 

In terms of cost, I wonder if anybody ever considered how much 
it cost to be holding— I have one client with seven appeals on the 
same issues, many with three. I didn't know the Texas case was up 
to 13 or 14. This is ridiculous in terms of expenditure of taxpayer 
money. It benefits no one, and it comes to no greater likelihood of 
help for the farmer or anyone else. 

The other problem with the FmHA staff is with the help that the 
Administrator has given to the localities in terms of overturning 
hearing officers' decisions, which has to be the most outrageous 
abuse of power that I have ever seen. It is comparable to telling 
George Bush that he is free to go out and implement the death 
penalty against anyone he likes, oecause, after all, he has overall 
authority for assuring domestic tranquility. 

To permit the Administrator for FmHA to willy-nilly overturn 
ing officers' decisions, without any opportunity for input or ar- 
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gument or even a fair presentation of facts is abominable and 
should not be followed. 

And as Mr. Bjerke cherishes his right to overturn his directors of 
appeals staff, let that be a warning of the kind of dissension that it 
will cause in the agency. Because what that has caused is not only 
a great demoralization, certainly on the part of hearing officers, 
but it has also caused an outrageous kind of abuse being dealt out 
by the county offices. 

I have had decisionmakers scream during hearings, stand up, 
throw tantrums, "Tin going to walk out of this hearing, I am not 
going to sit here and listen to this. Everybody knows that you are 
an unfair hearing officer, that vou always overturn FmHA. I have 
had a county decisionmaker tell a 72-year-old farmer that he ought 
to go out and get a job, so he could pay FmHA back, because they 
were going to take every single thing that he had, which he has 
offered, incidentally, he has offered them all of his property, all of 
his equipment, all of his crops, his home. He has offered them abso- 
lutely everything. The only thing he wants to retain is the rather 
modest retirement account which FmHA is not legally entitled to, 
anyway. 

When the decisionmakers scream that "if you were an honorable 
man" — and this is all recorded in the transcript, by the way — "if 
you were an honorable man," he would give them his IRA, too. and 
farmer refused. That was when this hearing officer said, You 
ought to go out and get a job." He is 72 years old. His wife is a 
couple years older. What is he going to do? He has offered them 
everything. 

But the backup the Administrator is offering, in terms of over- 
turning unpopular hearing officers' decision is giving this kind of 
leeway to county staff that believe they can get away with it, and, 
in fact, they are getting away with it. 

About a year ago — this was not part of my formal testimony and 
it is the last issue that I would address — a year ago, I wrote and 
complained to a number of Senators, and you were among them, 
Senator Conrad, about what was happening in Farmers Home Ad- 
ministration about appeals and the kind of conduct that was 
tolerated. 

Senator Seymour from California referred the letter to Adminis- 
trator Ausman, who wrote to me a two-page letter explaining that 
this kind of thing would not be tolerated in FmHA, and if I would 
just give him specifics on what was happening, he would investi- 
gate. I did that. I wrote a 27-page letter in which I gave name, 
date, time, I gave client name, 1 gave references to transcripts and 
copies of documents. I have not heard one word. It has been a year. 
If he is investigating, most of these cases were California, and the 
California State office has not been advised. 

Senator Conrad. It is what we call a slow-motion investigation. 

Ms. Russo. I guess. 

That is the sum of my testimony. There is so much that one 
could say about this, so many instances. I feel happy that I was 
able to tell you about a few of them. I most heartily endorse this 
piece of legislation. If anything, it is too late. Let us get it now and 
offer some farmers some nope out there. 

Thank you. 
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[The prepared statement and attachment "The Theft of an 
Apple" of Ms. Russo follow:] 

Prepared Statement or Karen Sorub Russo, Karen Sorldb Russo & Associates, 

Carmichael, CA 

TESTIMONY OFFERED ON S. 3119— U8DA NATIONAL APPEALS DIVISION ACT OF 1992 

Good morning. My name is Karen Sortie Russo. I am an attorney and writer 
headquartered in northern California. In my law practice, I specialize in the repre- 
sentation of farmers and landowners who find themselves at odds, for whatever 
reason, with various agencies within the United States Department of Agriculture, 
primarily the Agricultural Stabilization and Conservation Service, Farmers Home 
Administration, and the Soil Conservation Service. My testimony is based on my 
personal experiences in representing clients, farmers and landowners from all 
across the United States. I mention this for clarification, lest all the problems I cite 
be attributed to the California offices of any of these agencies. California has its 
problems, to be sure, but perhaps no more or no less than other States. 

My purpose in being here is primarily to commiserate with you. Congress, as a 
whole, has displayed remarkable patience with the appeal problems presented by 
ASCS and FmHA. Since 1985, you have enacted at least six pieces of legislation in 



your attempt to bring some order, rationality, fairness and due process to the ap- 
peals branches of either ASCS or FmHA. Yet I suspect you are still faced with 
waves of constituent complaints about one or the other of these agencies. Unless I 
miss my guess, some of the stories you are hearing may sound inherently incredible. 
I publish a newsletter, and frequently write about problems farmers face when deal- 
ing with these ail-powerful agencies. It often occurs to me that if someone who is 
unfamiliar with either ASCS or FmHA were to read these accounts, they would 
simply not believe them. The farmer's stories of bureaucratic abuse, vengeance and 
state-of-the-art incompetence are, nonetheless, true. The maxim 'Truth is stranger 
than fiction" is proved on a daily basis within USDA: 

—How can a farmer be forced to appeal the same issue to FmHA's National Ap- 
peals Staff, over and over and over, win every appeal, and still be faced with the 
same FmHA program staff denial? 

—Similarly, how can Congress have enacted two separate pieces of legislation to 
create an "independent" appeal division for the ASCS, and in spite of that, no 
change in the old abusive process is yet apparent? 

— In either agency, how can it be that government agents— on the Washington 
level in ASCS, and on the county and State levels in FmHA— can willfully refuse to 
obey Federal law, time and time again, without any kind of sanction whatever? 

—By the time either of these agencies get through dealing with a farmer, he is 
likely to be bankrupt or close to it. If the only opportunity for redress is Federal 
court, then participating farmers are the last unprotected species around finding a 
way to finance Federal litigation is nearly impossible. But if ASCS, wearing its Com- 
modity Credit Corporation hat, is allowed to shield itself absolutely from judicial 
review, then the last shred of hope is indeed gone. Can a Federal agency really 
place its decisions beyond review? Can they really claim infallibility on their de- 
crees? Render absolute, perfect justice, in every case, every time? 

—How can it be that after all this specific legislation mandating reform, that the 
same people are still making the same decisions as they did before, still ignoring 
any facts or law that supports the farmer, just as they did before Congress acted the 
first time? 

If these situations would seem bizarre to the general population, the problem 
must be as frustrating for all of you as it is for the former. You have considered, 
deliberated, listened and negotiated with formers and with ASCS officials hundreds 
of times since 1984 or 1985, when serious problems with ASCS procedure came to 
the forefront And the problems with FmHA started several years before that You 
have enacted perfectly reasonable legislation on this topic before— legislation that 
would have and should have solved the problems, but for the unwillingness of the 
agencies to implement the letter and spirit of the laws you passed. This unending 
litany from people like me, and the horror stories you hear from your own constitu- 
ents, must be getting a little old. 

Now Senator Conrad, Senator Hefiin, and several of your farm-state colleagues 
are here again, asking you to pass another law, one more time, to solve former's 
problems with lack of equity, lack of fairness, and ongoing violations of what most 
of us would consider banc elements of due process, why should you consider these 
issues again? Are the problems so endemic to the agencies that no legislation can 
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realistically bring about change? On the other hand, would it be better to wait for a 
time, to let the new ASCS National Appeals Division and the relatively new FmHA 
National Appeals Staff, feel their way around, and perhaps resolve matters 
internally? 

The answer to the last question is a resounding "NO". No, there is no advantage 
to waiting, any more than there would be a reason to let a cancer go untreated, to 
let a drowning person have some time to see if she learns to swim, or to let a forest 
fire burn on the theory that it might ram. 

Nothing made this point cleare r tha n the series of articles by Jeff Taylor and 
Mike McGraw for the KANSAS CITY STAR— which ultimately won a Pulitzer 
Prize — describing in great detail the seriousness of the situation. In 1862 when the 
Department of Agriculture was created by Abraham Lincoln, there were 2.04 mil- 
lion farmers, and 9 USDA employees. In 1900, the number of farmers had grown to 
5.74 million, and there were 3,388 bureaucrats. In 1960, the number of farmers had 
diminished by nearly half, to 3.96 million, but the number of bureaucrats had risen 
to 98,694. But by 1990, we were back to nearly the same number of farmers as we 
had in 1900—2.10 million. The number of bureaucrats, however, had grown to 
nearly 130,000. One bureaucrat for every 16 farmers. An increase of over 14,000 per- 
cent—to serve the same number of farmers! This system is so bloated it cannot be 
expected to reform the appeal process on its own initiative. For that matter, espe- 
cially for FmHA, it is unlikely to stop hassling farmers with repeat appeals. The 
appeal business, for FmHA, is obviously an excellent vehicle for building workload. 
What would all of the county office personnel do if every issue were solved with just 
one appeal? 

As far as ASCS is concerned, by denying "relief to virtually every farmer who 
appeals to the Washington level, the agency is able to play interesting and self-serv- 
ing games with their budget By depriving the appellant of the Government pay- 
ment, the benefit of the bargain the farmer contracted for, and by simultaneously 
delaying the appeal so that the Government still gets what it wanted— the land set 
aside, the production decreased— a very neat package of "savings" results. Not hon- 
orable savings, of course, but extractions of capital from those least able to afford it. 
like the crooked salesmen who sell "retirement homes" on property that happens 
to be underwater, or the financial sharks who sell worthless investment" packages 
to the elderly, the ASCS promises a payment. But once the Government has what it 
wants, they cry "Gotchar to a specified number of farmers a year, and refuse to 
pay. This kind of fiscal conservatism we don't need. 

Bu 



But fiscal responsibility is another reason to act now: Congress needs nothing 
from me to define our current budget crisis. To have two appeal systems— N AS and 
NAD— running side by side, neither adept at solving problems or bringing about 
justice to either the farmer or^the taxpayer, is ludicrous. Why not one appeal divi- 
sion, its Director answerable to the Secretary alone? An appeal division independent 
of their agency would cause the "fairness index" to go up by 1,000 percent, and cost 
savings would be considerable. If the system can be improved, and lower costs will 
result, why wait? 

Other savings that would result from a single "National Appeals Division" as pro- 
posed by Senator Conrad's bill, should be considered: 

— In an FmHA appeal, when a farmer goes through three, four, or five appeal 
hearings over the very same issue, the combined salaries of the county staff, the 
hearing officer (who must travel to the hearing site) plus all administrative and sup- 
port costs, must run into the hundreds of thousands of dollars per county. When 
thousands of farmers are forced into these appeals, sooner or later, the FmHA ver- 
sion of agricultural ping pong becomes extraor d inarily expensive. And absolutely 
nothing is gained. There is no benefit for anyone. 

—Aon to that the Government's indirect losses, and the dollar amounts skyrocket. 
I have one client who, so far, has filed 19 appeals. We have calculated that each 
appeal hearing costs him around $10,000 in cash— the issues are complex and usual- 
ly require a GPA, a lawyer and an FmHA advocate, in addition to the farmer's own 
costs. This client is in 1951-S processing, so every dollar he spends on appeals will 
mean there is that much less to offer to the Government to pay off his debt. In this 
case, the Government is paying for both sides of all of these frivolous hearings. 

Frivolous hearings? In the sense of "unnecessary", yes. The county FmHA office 
apparently has a policy to deny every request this farmer makes, regardless of what 
it is. If a final settlement is ever to be worked out, the farmer has no choice but to 
appeal all the silly denials issued by the county FmHA office. One minor example: 
the farmer wanted to exercise his leaseback rights on a parcel of property that was 
already in FmHA's inventory. The County Supervisor set a lease rate of $126 a 
acre — more than 2V4 times what the property had ever rented for, even in years in 
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which there was water. We appealed, and won. The Hearing Officer said the lease 
rate was "too high". The County Supervisor responded by lowering the rate by $10 
an acre. Plus he imposed a Conservation Easement on the acreage that will permit 
only limited farming. Although the Supervisor argues that dryland oats or barley 
could be grown, no farmer in his right mind would plant a crop that would return 
at best only a third of the cost of producing it. Obviously we have to continue ap- 
pealing—or the farmer will lose any right to lease and then repurchase, his proper- 
ty. If the Supervisor continues to reduce the price by $10 an acre after every appeal 
he loses, it will take at least another seven appeals to get the price down to the 
level of similar surrounding properties with a questionable water supply. Is paying 
for these kind of repeat appeals the place where our scarce Federal dollars should 
be applied? 

—In a different situation, an FmHA client who is trying to do nothing more than 
to GIVE the Federal Government every single thing he has— his land, his home, his 
equipment and all inventory — if they will just release him from liability for his 
FmHA debt, is also appealing and reappealing. Why? The County Committee re- 
fuses to accept his offer. This gentleman is over 70 years old, and all he wants is to 
be able to keep his modest retirement account, which by law is beyond FmHA's 
reach in any event. The FmHA County Supervisor says that if the farmer were 
"honorable" he would give them his retirement account, too, and then "get a job 11 if 
he needed money. Since the farmer is not well enough to "get a job" he appears to 
have no choice but to appeal dozens of issues as the County Supervisor avenges the 
taxpayer— or at least that's what he says he's doing. This farmer is not a crook. He 
was a very successful farmer who was unlucky enough to have his crop destroyed by 
an unseasoned freeze and then an early rain. We've been trying to settle this case 
since 1989, and appear no closer now than we were 3 years ago. 

— The Agricultural Stabilization and Conservation Service has its own problems 
with waste, exacerbated by its appeal process. In the Conservation Reserve Pro- 
gram, for example, Congress appears to be attempting in every way possible to at- 
tract more acreage into the program, at ever greater costs, as the bids get ever 
higher. At the same time, the ASCS hierarchy on the Appeal Staff are running neck 
and neck with you to defeat the program. For every way you find to attract more 
acreage into the program, ASCS comes up with new and exciting ways to disqualify 
farmers who try to sign up. 

This is one case in which the taxpayers are paying for all sides: They pay for the 
bureaucracy's development of the program, for instructing employees in its terms, 
and for advertising the program to the farmers. Then they pay for the signup proc- 
ess, including the soil studies and surveys. Then they pay the farmer for 1 or 2 or 8 
years. Then something happens, and the ASCS decides that the land didn't really 
qualify, or a drought destroyed the cover crop, or the land passes to an "ineligible 
purchaser or heir. The land is then— prematurely— forced out of the program, and 
presumably back into crop production. The Government never realized the benefit 
of the contract, because the land was in the program too short a time. When the 
land goes back into production, at a seriously marginal level, the Government's 
option is to try to collect the moneys it had already paid. With no CRP payment and 
damaged acreage far from being able to turn a profit, collecting the repayment is a 
challenge, to say the least. Plus, the Government is in no better shape, soil protec- 
tion-wise, than it was before. Surely there are better ways to spend Government 
money. 

— Fear, ordinary every-day down-home anxiety, constitutes another major cost 
item. The Washington-level appeal branch is so arbitrary that now, when I write a 
lease for either a landowner or a tenant, I will try to assign, ahead of time, who will 
bear ASCS liability. Any farmer unlucky enough to come to the attention of the 
Washington-level regulators within ASCS is almost certain to lose 1 or more years 
of income, resardless of what he does or doesn't do. First it was "DASOO" who had 
never met a tanner who actually complied with all the rules, now it is NAD. 

In terms of gallows humor, the ASCS appeal process has been the laughingstock 
of the country for years. The threat of farm losses due to bureaucratic vengeance is 
very real— as the courts like to say, it has a "chilling effect" on qualified partici- 
pants. What does this Nation gain by putting an otherwise productive farmer out of 
business because of some minor error— forgetting to fill in a blank on one of the 
endless and confusing forms, or misadding a column of figures, which qualifies as 
giving "fake information'' to the County Committee? Yet any farmer who nartici- 
pates in the programs places himself in the position of losing this year's Govern- 
ment payment and next year's too. Few formers can survive that kind of a loss. 

—ASCS Washington-level appeals, as noted, have been a national disgrace for 
many years. If there are no atheists in foxholes, there are even fewer of them in 
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ASCS programs— the soldier in a foxhole has some chance of surviving. The ASCS 
hierarchy admits to turning down over 90 percent of the appellants, a figure which 
is low, by my estimate, by about 8 percent Since they offer no explanation of what 
constitutes the granting of "relief, it is impossible to verify their figures. For exam- 
ple, if there are three types of sanctions available for some offense— e.g., throwing 
the farmer out of the program, or assessing a monetary penalty, or applying liqui- 
dated damages— it appears that if ASCS drops ONE of those options, they classify it 
as granting "relief." If a farmer loses his entire payment, he might well dispute the 
concept that the ASCS granted him "relief. 

— If "real" farmers are deterred by these hazardous bureaucratic wars, "inves- 
tors" are not. "Investors", by which I mean people or companies whose primary 
source of income is from something other than farming, continue to flock to the pro- 
grams, relatively unimpeded by any new laws or rules you or USD A comes up with. 
After all, they can afford attorneys to structure their farm correctly. They can im- 
press a bank or a cotton gin, who are usually willing to extend financing— after all, 
the bulk of an investors assets are not in the crop to be produced, making investors 
a far better credit risk than farmers. Not only that, except for a Government audit 
that would result in the loss of a year or two of CCC payments, the Government 
check is a sure thing. The Government money, plus whatever crop is produced (or a 
disaster payment in lieu) is not a bad investment from a business standpoint. So 
what if there is some risk of an audit? 

So in the scheme of things, an ASCS "investment" has a smaller downside risk 
than most. In this situation, as real farmers shy away, sell out or go broke, the 
people who take over are speculators. These are the people who will create their two 
corporations and go for the maximum Government payment. They hire a profession- 
al to be sure they meet ASCS guidelines — "Gotcha! rules and all. 

"Real" farmers — the intended beneficiaries of the price support and loan pro- 
grams — don't have the same resources. Due to the abusive power structure of the 
agency, the Government ends up making payments to a class of people they never 
intended to benefit. What a waste. 

But the fiscal costs of the old NAS and NAD are not the only problems. Far from 
it. The real problem, from the farmer's prospective, is the lack of fairness, equity, 
and due process. 

The development of the relatively new appeal divisions in both agencies has been 
interesting. ASCS has traditionally had a three-tiered appeal process, with opportu- 
nities for 'relief (so termed even if the farmer was right in the first place) on the 
county level, then with the State Committee, and finally with DASCO. The first at- 
tempt at creating the "independent" National Appeals Division was in the 1990 
farm bill. When the USDA/ASCS point men refused to implement the law and es- 
tablish the new division, and after a class action lawsuit had been filed to compel 
implementation, Congress still needed to enact further inducement. NAD finally 
became a reality in 1992, a full 2years after it had originally been authorized. 

The hallmark of this new ASCS Appeals Division was that it was to be independ- 
ent from other Washington-level ASCS program decisionmakers, and that it guar- 
antee farmers a right to fair and equitable treatment," as was noted by Senator 
David Pryor in the Congressional Record of July 26, 1990. He concluded: 

This Amendment . . . will carry us a long way on the road to ensuring 
that farmers are extended the rights provided to every other citizen in their 
respective capacities. 

In spite of Senator Pryor's high hopes, and in spite of the fact that the law you 
passed was very good and very workable, the hoped for reforms have not come 
about. When ASCS was finally cornered by both the judiciary and Congress, the 
rules and regulations they drafted were a sham, in some cases worsening an already 
bad situation. On top of that, no personnel changes appear to have been made. The 
persons responsible for the problems under the old system were simply given new 
job descriptions, and continued, in good military tradition: "As you were. Nothing 
of substance changed. Consider 

— The Hearing Officers — the ones who actually attend and hear the farmer 
present his case — have no more power now than before. All the much-touted in- 
creased powers— to issue subpoenas, compel attendance, administer oaths — rest with 
the DIRECTOR of the Appeal Division. The Director MAY, if she chooses, utilize 
any of those powers she wishes. But she is not the one hearing the appeal, nor can 
she be expected to be sufficiently conversant will all the cases handled by all the 
hearing officers, to be able to know when these tools are needed for fairness to the 
former. There is little question that these new powers will be exercised if it would 
help the Government But where is the fairness to farmers that you all intended? 



Digitized by 



Google 



84 

— Furthermore, the Director of the Appeal Division is still charged with making 
all decisions. The Hearing Officer, who surely is in the best position to make the 
proper determination, has no power to decide what the decision will be on the case 
that he prepared, researched, heard and studied. Only the Director, who was not at 
the hearing, does that. ASCS claims some 1,500 appeals a year are heard. Can one 
person possibly, under these circumstances, make the proper determination? 

—The Administrator of the ASCS (as well as the Secretary of USDA and the Ex- 
ecutive Vice President of the CCO still retains the authority to overturn any deci- 
sion of the NAD he wishes, on any grounds, with the only criteria that he have 
"sufficient reason," which is otherwise undefined. We have seen the problems this 
unrestricted power has caused in FmHA. It cannot help in ASCS. 

— The Hearing Officers remain professionally subordinate to the Director, who in 
turn answers to the Administrator. Can anyone really believe that any "independ- 
ent" judgment activity is likely to take place? 

— The most atrocious part of the new appeals system is that it codifies, and thus 
legally authorizes— one of the most heinous activities that occasionally took place 
under the old appeals system. In "DASCO" appeals, the Hearing Officers ( or the 
State or County Committees, for that matter) would occasionally decide AFTER 
THE HEARING, outside the presence of, and without notice to the farmer, to go to 
outside sources for "additional information" on the case or the farmer personally. 
They would then use that newly acquired and unrebutted evidence in making then- 
decision. Even though the unfairness of this sneaky process seems self-evident, this 
practice has now been specifically authorized in the new regulations. 

For example, in one of my cases, the State Committee tracked down a former ac- 
countant for the farmer and asked him a series of questions, apparently trying to 
elicit what he "thought" the farmers were trying to do in a particular program 
year. The accountant, who had been fired by the farmers several years prior to the 
incident for serious professional misconduct, was only too happy to carry on a color- 
ful telephone conversation with the ASCS Director, attributing all sorts of horrific 
motives to the farmers, all of which were either provably false or were easily refuta- 
ble by other documentation. Nevertheless, these motives formed the basis for the 
State Committee decision. The farmers learned of the Committee's contact with the 
accountant in the letter of decision sent by the State Committee. Although, as 
noted, the "evidence"— spoken opinion, never a statement under oath or even in 
writing — could have easily been disproved, there was never any way to unring the 
bell rung by the accountant. His ex parte conversation with the State Director — or 
more properly stated, the SED's interpretation of what the accountant said — re- 
mained as a part of the official record until the farmers quit appealing, disgraced 
and out of money. 

Ye t the new rules specifically authorize this kind of surreptitious inquiry. See 7 
CFR 780.17(a). What had been a relatively rare abuse of discretion has now been 
elevated to a legal right. The authority to "develop additional evidence from other 
sources" as the rules state, has no basis in the law itself, only in the regulations 
drafted by the ASCS hierarchy. 

From the foregoing, it is perhaps apparent that there is abundant room for im- 
provement in the ASCS appeals process. Even though the NAD is relatively new, 
and even though the ASCS officially determined that only adverse determinations 
arising after November 28, 1990, would be subject to the new rules, the appeal 
System remains in a business-as-usual posture. The only answer they can give is 
' no". 

In summary of the ASCS attempt at appellate reform, it should be noted that the 
problems with this agency remain primarily at the top level. State and county level 
decisions were not affected by the new appellate structure and, except for the inter- 
ference by the Washington level in their decisionmaking (called "interpretation of 
the rules to make it more palatable) do not offer serious or unresolvable problems. 
In fact, if State and County employees had the freedom to come here to testify about 
the Washington-level abuses they see, I am convinced this committee would be truly 
shocked. Many, if not most lower level employees, are embarrassed by the devious 
machinations used by the Washington personnel to deny farmers the rights they 
contracted for. 

Of course no USDA employee could consider telling what really happens in the 
higher levels of ASCS. To do so would not only result in job termination, but prob- 
ably in Federal prosecution for some trumped-up offense as well. There is ample evi- 
dence that the vengeance of the Washington authorities knows no bounds. 

In Farmers Home Administration, the development of the National Appeals Staff 
followed a somewhat similar course as did ASCS, but due to its different structure, 
the problems with NAS are different 
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FmHA, during most of its history, had an appeal-and-review system similar to the 
ASCS tiered structure. In the past, appeals of decisions would go from the county to 
the District Director, to the State level, to the Washington level, with no differentia- 
tion being made between "program" staff and "appeal staff'. In the Agricultural 
Credit Act of 1987, the legislative response to the Coleman litigation, the National 
Appeal Staff was created, ostensibly to ensure fairness to farmers in the implemen- 
tation of the loan servicing options then established. The NAS, operational since 
early 1989, is structured differently from the ASCS NAD, and is available to a 
farmer from the first denial by a County Committee, unlike the ASCS NAD which 
is available only following a State-level appeal. 

In NAS, as created, the Hearing Officers operate out of field offices across the 
Nation. They are available for an in-person hearing any time the farmer receives an 
"adverse decision" from any level of FmHA. The farmer has merely to appeal, and 
a hearing will be scheduled in the farmers general vicinity, usually within 30 days. 
If the farmer remains unsatisfied with the Hearing Officer 8 decision, he/she could 
request a review up the chain of command, appealing the Hearing Officer's decision 
to the State Director of FmHA, and if unsatisfied there, to the head of the National 
Appeals Staff. 

In the beginning, things were very, very good with the National Appeals Staff. At 
least in retrospect The Hearing Officers were as competent and unbiased as anyone 
could expect. They seemed to go out of their way to be fair to both sides, permit- 
ting — for the first time in this lawyer's USDA experience — a full presentation by 
the farmer of his grievance, without interruption by personal insults or irrelevant 
data. The FmHA decisionmaker was offered the same opportunity. The hearings 
were well-structured, orderly, relatively calm because the Hearing Officer insisted 
on order, and while they were friendly enough so as not to intimidate the farmer, 
the hearings were conducted in a more formal atmosphere that inspired respect. 

Those early days were, however, a Camelot, a shining example of fairness and 
equity that would not last. 

It is difficult to pinpoint at exactly what point the problems began. The FmHA 
County employees gradually became seriously unhappy with the fairness extended 
to farmers. Used to having absolute power— a real case of the you-will-do-as-we-tell- 
you-and-not-ask-questions mentality— the county-level FmHA Decisionmakers were 
not happy when farmers had as equal an opportunity as they to tell a really inde- 
pendent non-FmHA judge their side of the story. Perhaps the end was built in from 
the beginning: Warned in the directions accompanying the initial Application for 
Loan &rvicing that "YOU MAY NEED A IAWYER TO HELP YOU . . ." farmers 
came to believe that these new rules for Primary and Preservation Loan Servicing 
were complicated. Farmers took the Government's advice and hired lawyers and 
profession advocates to help, including representing them during appeals. 

These professionals had a distressing tendency— from the FmHA employees side- 
to insist that FmHA follow the law. The Hearing Officers, too, seemed to have a 
general prospective that the Government must comply with existing law, and if 
they didn't, the farmer would win the appeal. FmHA employees, for the most part, 
were not as comfortable with the technicalities of regulations as were the lawyers 
and advocates. Coming from the agency's historical prospective of permitting the 
County Supervisors to do exactly what they liked, regardless of what the rules said, 
the FmHA program staff were not accustomed to looking in a book to see what ac- 
tions they could take when faced with some farmer problem. And if the Government 
employee couldn't justify his conduct by pointing to a rule or regulation, the Hear- 
ing Officers were likely to side with the farmer. 

For the FmHA county employees, this was not fun. They didn't like having their 
range of options limited, they didn't like losing face when it was demonstrated— in 
front of the farmer! — that they didn't know the rules, and it certainly was not ac- 
ceptable to have to obey the decision of some foreign Hearing Officer who— in all 
likelihood— had never worked for FmHA before, and who obviously couldn't know 
as much as the long-time staffers did. 

The FmHA personnel began to retaliate in several ways. They took what was (up 
to then) a previously unheard of action: they refused to implement the decision the 
Hearing Officer issued if they happened to disagree with it 

— If the farmer had been denied a loan by FmHA on the grounds that he was not 
a family size farmer, and the Hearing Officer found that he did in fact meet the 
"family-size" qualifications, the county would then deny the loan because the 
farmer lacked repayment ability, or some other reason. 

— If the farmer appealed that decision and won again, the next time the county 
would deny him because he lacked management ability. 
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— If the farmer ever sot beyond the "eligibility" requirements for an FmHA loan, 
the county office would start turning him down on "feasibility" reasons, alleging 
that his Farm and Home Plan didn't cash-flow. He could appeal that decision over 
and over until eternity, because 6 to 8 months would pass between each application 
and the denial, and normal circumstances would change during that time period. 
New and different grounds for rejection were arising daily— land rents would 
change, water availability and cost would not be the same, the need for herbicides 
would change with the cropping patterns, and, of course the farmer's declining 
income during the process was in itself a reason for rejection. As the months passed 
and the farmer got poorer and poorer, the farmer's Farm and Home Plan DID 
change. Having no financing he was unable to plant or properly care for what he 
had in the ground. His income decreased. After a year or two of successive ap- 
peals—which the farmer could very likely be winning— followed by FmHA program 
staff denials, the farmer was legitimately broke, and really wouldn't qualify for a 
loan. The FmHA office won: another farmer out of business. 

If one is inclined to give FmHA the benefit of the doubt and consider that Govern- 
ment personnel were simply being careful with the taxpayer's money, permit me to 
differ. No "good faith" criteria on FmHA's side could possibly explain the insanity 
of the standards imposed: 

— The usual FmHA tactic is to cut the farmer's expected income in half, and then 
double his projected expenses. That alone usually caused most Plans to fail to show 
a profit. 

— If that wasn't enough, FmHA would then figure TWO years of loan payments 
into the first year's budget. That was usually the end 4 — who could make 2 years of 
payments, while counting only half your income? 

— Any outside income — a wife's earnings — were either totally ignored or seriously 
discounted. After all, a wife may not choose to work all year. Too speculative. 

I had one client in which FmHA needed to go one step further in order to deny 
him a loan: with this gentleman, a farmer who had some cattle, FmHA decided — on 
their own — that he would have to haul in feed from the next county to feed the 
cattle. The Supervisor therefore added in extraordinary anticipated costs for this 
hauled feed. When the farmer presented documentation which showed that as a 
part of his land lease, he was permitted to graze his cattle on the stubble after har- 
vest, and further showed that in 30 years of farming he had NEVER purchased 
feed, FmHA got even more creative. Tney called in a young county extension agent 
from an adjoining county who was very new to the job, and on the basis of her testi- 
mony (to the effect that she had never heard of any cattleman who didn't have to 
Curchase feed) FmHA insisted that the feed hauling costs they originally assigned 
e included. 

This particular farmer went through five appeals, winning them all, refuting 
FmHA's allegations that he wasn't qualified for a loan on an issue-by-issue basis, 
before he finally gave up. He sold his cattle and let go of his leases. It took FmHA 
2% years to put him out of business using the National Appeal Staff. 

Winning five appeals and never achieving the goal you were seeking is not unusu- 
al in dealing with FmHA. Another client had seven such incidents, and many cli- 
ents had three wins and no favorable action. During hearings on the last round of 
legislation I believe you were informed of the Texas case with 9 or 10 — at that 
time— winning appeals, and other with 8, all similar cases. 

Those incidents were among the problems that spawned the provision in the 1990 
farm bill which specifically required FmHA to implement the decision of the Hear- 
ing Officer "within a reasonable time." FmHA initially refused to implement that 
implementation requirement, of course, until it appeared in the Code of Federal 
Regulations. By that time, the program staff had discovered another weapon. 

From the early beginning of NAS, the FmHA program staff also started complain- 
ing about appeal decisions to their Administrator, a strategy which eventually 
proved successful. A frequent request was for him to personally overturn the deci- 
sions of the Hearing Officers the program staff didn't like. In several cases, the Ad- 
ministrator obliged. On the basis of no factual presentation whatever from any 
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At the time of the first of these upsets, when the Administrator overturned a deci- 
sion in a half-page memo, citing no substantive grounds whatever, I telephoned the 
Administrator s office to ask that a citation to legal authority for his actions be of- 
fered. After several call-backs, I was told that under Federal law the Administrator 
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had full responsibility for running the agency. I was left to assume that meant he 
believed he had the right to overturn the decision of a Hearing Officer at will, with- 
out notice or substantive comment 

That would be a little like permitting George Bush to implement the death penal- 
ty on anyone he pleased, on his own authority, under the guise that as Chief Execu- 
tive, he has overall authority for maintaining domestic tranquillity. 

But on the basis of that kind of reasoning, the Administrator acted, obviously 
proving that there was no place— and indeed no need f or an Appeal Staff at all. u 
any of their decisions can be overturned, willy-nilly, with no explanation needed or 
offered, then what indeed was the point of conducting a fact finding hearing? 

If the Administrator, listening to heaven-only-knows-whom, was of a mind to over- 
turn any decision he didn't like, how could any of us representing farm clients 
advise our clients to appeal an adverse action? If the former lost the appeal, it was 
over. But if he won, one of three thingB was likely to occur: 

FmHA staff would refuse to implement the decision; 

In the alternative, FmHA would find or create some other reason to deny the 
farmer again; 

Or, someone would convince the Administrator he should personally and without 
announcement overturn the Hearing Officer's decision. There was only a slight 
chance that if you won the appeal the agency would actually do what the law 
required. 

On this basis, I and several other advocates began questioning the ethics of repre- 
senting FmHA borrowers. If the law and regulations meant nothing, if the decision 
of the Hearing Officer could be ignored or overturned on a whim, on what possible 
grounds could we advise clients to appeal, and to charge them for representing 
them, in a situation in which we know they could not win? But the worst was yet to 
come. 

As one might expect, the Administrator's unilateral action in overturning deci- 
sions did not go unnoticed by FmHA employees, including Hearing Officers. Coura- 
geous Hearing Officers became an oxymoronic concept— understandably, perhaps, 
for any who wished to retain a job. But as quotas were established—quite openly— 
for FmHA "wins" and 'losses", and as Hearing Officers were chided by their superi- 
ors if they overturned the Government more often that the allotted amount, the 
good and conscientious Hearing Officers either left or transferred to some other 
agency or department. And the ones who stayed, changed* 

Little by little, the chance of getting a fair or reasoned decision diminished. Oh, 
everyone still got to present their arguments and rebut the opposition, but the writ- 
ten decisions that were issued were couched in veiled language that ultimately said 
nothing. 

— Whole blocks of disputed agency actions were totally ignored, as if the Hearing 
Officer couldn't find a way to say something equivocal, so he/she omitted the issue 
entirely; 

— Curious vagueness entered the decisions: 'The FmHA decisionmaker decided 
the issue on the basis of the wrong Instructions," the decision would say. But it gave 
no hint as to what the RIGHT Instructions might have been; 

— "The rental rate established for the leaseback of the land was set too high," the 
Hearing Officer wrote, but gave no direction to the agency as to what a more appro- 
priate rate might have been. 

What kind of system is it when the judge is afraid of losing his job if he makes 
the "wrong" decision? 

What land of system allocates quotas for determinations? If only a specified 
number of o verturn-the-Go vernment s are permitted in any given quarter, can even 
a shred of hope remain for a farmer appellant? If the Hearin g Officer has used up 
his quota, the next farmer will lose, regardless of the facts. When neither law nor 
facts enter in, the only question becomes one of balancing decisions — "Two for the 
farmer last week. . . . Better uphold the Government in tomorrow's hearing . . ." 

Why have a National Appeal Staff at all, if any decision made by a Hearing Offi- 
cer can be overturned without any notice to the appellant, with no further hearings 
or opportunities to respond, and without reference to any new facts or citation to 
any law? 

For that matter, if the agency itself is free to ignore the Hearing Officer's deci- 
sion, why go through the process at all? 

Again, like Camelot, the shining example for equitable appeals of FmHA decisions 
has been totally destroyed. Most of the good people of integrity and courage have 
left, sold out, or are so dispirited one feels more pity than anger. The new Hearing 
Officers hired appear to be cut from the same cloth as the FmHA program staff, 
where most of them previously served. Their bias is apparent in every hearing and 
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every decision. The once-fair, balanced and well-reasoned letter of decision has 
become a jumble of nonsense words and phrases: major issues are ignored, others 
are couched in occluded phrases calculated to offend— and to please no one. 

Other strategies have emerged: Some Hearing Officers, out of charity and concern 
for the farmer, have taken to building in "reversible error" in the decisions they 
issue, hoping that the farmer will ask for a National Office review, and by then, 
maybe some miracle will occur and somehow, someone on the national level will 
have the courage to do what the Hearing Officer couldn't, to overturn the 
Government 

The FmHA National Appeals Staff concept has failed for the same reasons as that 
of ASCS, although not on the same level. In ASCS, the system foiled because of ar- 
rogance at the highest level, and because normal bureaucratic posturing evolved 
into full-scale paranoia: Any appellate victory for a farmer was seen as a loss for 
the Government. When a long-time bureaucrat had the power to prevent a loss for 
the Government, he felt obliged to prevent it, which he did, he did. Unfortunately, 
his obstructionism was carried on so long it became a defining characteristic of the 
agency, one which appears to have no end. In ASCS, no one remembers what a fair 
or impartial appeal system would be like. And under the current NAD, no one is 
likely to find out. 

The FmHA appeal system failed because of arrogance at the lowest levels. It was 
the county and State personnel who refused to tolerate a decision of a Hearing Offi- 
cer that differed from their own. To solve their unhappiness about being overruled, 
these low level bureaucrats have corrupted the system from the bottom up, instill- 
ing a kind of inverse Gresham's Law of a Bureaucracy— bad employees driving out 
the good. 

As a result of all of these actions, the integrity of NAS has been irrevocably com- 
promised. Convincing the Administrator he could— -and should — take matters into 
his own hands was absolute folly, and has set a precedent that will haunt this ver- 
sion of NAS forever. Forcing win/lose quotas on Hearing Officers has set an ethical- 
ly repulsive precedent that cannot be cured. Permitting State and county offices to 
ignore decisions of the Hearing Officers has instilled a disrespect for the system 
that can never be regained. A change is needed. 

SUMMARY AND CONCLUSIONS 

From the foregoing, it is obvious that both USDA appeals systems— ASCS and 
FmHA — are broken beyond repair. You, as legislators, have valiantly tried to 
remedy these problems many times before, without success. The moderate reforms 
previously enacted have, in William Shakespeare's colorful words, "scotched the 
snake, not killed it." Your good faith attempts at appeasing the agency personnel 
with reasonable reforms that still left them in control have been spat back in your 
face. For your trust in the essential fairness of those in power, your attempts at 
true reform have gone unimplemented, and your clear legislative intent of "inde- 
pendent" systems is nothing but a catch-word. 

The Conrad-Heflin legislation is badly needed. It will put an end, once and for all, 
to the years of complaints and angBt that have characterized the appeals process of 
both ASCS and FmHA. 

Senator Pryor, in urging you to create the ASCS's appeal division in 1990, empha- 
sized that farmers ought to have a opportunity for "fair and equitable" treatment 
when engaged in appeals just as other citizens do. There is no doubt in my mind 
that farmers, caught up in an ASCS or FmHA appeal for whatever reason, are still 
in need of a level playing field. Only by establishing an independent Appeal Divi- 
sion, answering only to the Secretary of Agriculture, can the abuses of the present 
system be cured. 

I urge you to work for the passage of this legislation on behalf of your constitu- 
ents, and on behalf of similarly affected citizens across the country. Creating the 
independent National Appeals Division for USDA would establish an equitable 
appeal and review system for the clients of these two agencies, and for SCS and 
RDA as well. Besides that, it will be the last time you will be hearing from all of us 
on these issues for a long time. 

I appreciate your interest in solving the long-standing problems presented by 
these agencies. If any documentation of the claims I have made today are desired, I 
will be happy to furnish it Thank you. 
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THE THEFT OF AN APPLE 

[Quoted material from a statement by Senator David Pryor, Congressional Record, 

July 26, 1990] 

One of the frequently used methods to determine if discrimination exists is to sub- 
stitute another named group into the situation, and see how it plays. 

We have been contending that farmers are the last of the unprotected species in- 
sofar as safeguarding their rights in administrative appeals within USD A are con- 
cerned. To evaluate the present ASCS and FmHA appeal systems for fairness, and 
to put the likelihood of arriving at a just determination in prospective, imagine that 
you have been accused of stealing an apple. In order to establish your innocence, 
you are forced to deal with first, the ASCS National Appeal Division, and second, 
with FmHA's National Appeal Staff: 

The Proceedings Under ASCS's National Appeals Division 

After you received notice that the owner of the apple believed you were the one 
who had stolen it and deprived him of his property, you were advised of your appeal 
rights. This is the only path by which you can establish your innocence. 

The first level of appeal was to a group of your neighbors, one of whom is an 
apple grower, and all three of whom are notorious apple eaters. During your "hear- 
ing" before this panel of neighbors, you were allowed to present your evidence: You 
were out of town the day the apple was stolen. As you looked across the table at the 
County Committee, however, you were dismayed to see that this allegedly impartial 
committee was composed of one neighbor who owed you money, another who had 
fired your son from his first job, and a third who was also a board member of a local 
bank. The bank where, unfortunately, you have a significant loan. 

During the hearing, as you told about being out of town and thus unable to have 
taken the apple on the day the owner said it was stolen, the Committee didn't visi- 
bly react to your story. They asked no questions, but just leaned back in their 
chairs. The Chairman, the one who owes you money, told you when you finished 
that they would let you know their decision within a few days. 

After you left the room, the Committee did a good deal of talking and discussing. 
They decided to call the State Apple Commission to see if the rules on apple theft 
could be construed to include someone else's taking the fruit, without your partici- 
pation, but with your knowledge. Under these conditions, could they still determine 
that you had stolen it? The State Commission, upon hearing this question, didn't 
know either, and decided they needed to check with the Washington Apple Rulers 
to see what they said. 

The Rulers found no specific rule existed on this subject, but they nevertheless 
informed both the State Commission and your local Committee that of course you 
could still be guilty. After all, their job was to find as many apple thieves as they 
could. Whether it was one person or another who actually took it didn't matter too 
much. 

The Committee, reflecting on the Ruler's determination, then decided to contact 
your doctor, and ask about your health. This doctor— faced with a call from a man 
who identified himself as an agent of the Federal Government, investigating a 
theft— obligingly told the Committee's representative that indeed he had recom- 
mended you eat a apple a day. He was quite sure you were following his advice. You 
were a conscientious person, and usually did as he suggested. 

That did it, the Committee decided. After having checked with the local apple 
supply house to determine that you had not been m on the day in question, they 
determined that you stole the apple, just as the owner had alleged: After all, if you 
had to have it, and didn't buy it, you must have stolen it. 

Upon hearing of their decision, you decided to take your appeal to the State Com- 
mission, which was the only alternative you had. After driving for 5 hours to get to 
the meeting on time, and then waiting 2 hours past your set appointment, you 
found yourself explaining to the State Commission that you were out of town on the 
day of the theft and couldn't have taken the apple. You didn't even know that it 
had been taken until you got the county's notice. You weren't sure what your doctor 
had been asked or said, but you hadn't talked with him in several months. He did 
advise you to eat fruit, which you did You are prepared to give the Commission a 
written statement from your doctor setting forth exr ?tly what he told you when he 
offered the advice 3 years age. 

The State Commission listened quietly, and they, too, told you they would inform 
you of their decision in writing. After you left the room, one of the State Commis- 
sion members decided to call one of the County Committee to solicit a little back- 
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ground information they hadn't wanted to request in writing. The Chairman, the 
one who owes you money, told the State that you were a deadbeat and never paid 
your bills. You were exactly the kind of person who would steal an apple. 

With that, plus the knowledge of newly articulated regulation that says you could 
be guilty of stealing an apple even if someone else did it, the State, too, found you 
guilty. After all, they reasoned, Washington is going to find you guilty anyway. On 
a clear case like this, the State Commissioners weren't going to waste any chits, 
trying to argue on your behalf. They only do that if it looks like the person is really 
innocent. Or unless there are other reasons — like being a relative, or a tenant, or 
something important. 

You decided to appeal to the Washington Rulers, even though everyone knows 
that no one accused of apple theft had ever been exonerated. You went m person to 
the hearing in Washington, D.C., and were surprised when the Hearing Officer 
opened the hearing by advising you that he wouldn't be making the decision in your 
case. Rather, he told you, he only collected the information that he believed to be 
relevant, and turned it over to the Director for her to make the decision. The Direc- 
tor would not attend the hearing. 

The Washington Ruler hearing seemed fair enough, in itself. Although a tape re- 
cording was being made, you doubted if someone charged with the duty of making 
1,500 decisions a year — which means an average of 6 per day, 5 days a week, 50 
weeks a year—would have time to listen to it, or even to review much of anything 
in any detail. 

During the hearing, the problem with the conflict of interest with the County 
Committee members came up: You wanted the Committee to be subpoenaed to testi- 
fy as to their involvement with you and your family over the years. But only the 
Director could issue the subpoena, and whether or not she would do it was left unre- 
solved. The Hearing Officer did try to telephone one of the Committeemen during 
the hearing, but he was unavailable. "Don t worry," the Hearing Officer told you. 
"I'll talk to him later." That was what worried you, of course, not knowing what 
either the Hearing Officer or the Committeeman was going to say this time. 

During the Washington hearing, you could tell that the Hearing Officer was very 
interested in your testimony about being away the day of the theft. "Where did vou 
go?" he asked. You explained you had gone to an alumni reunion at your alma 
mater in a nearby town. The Hearing Officer made a mental note to call an old pal 
of his who had graduated from the same school to see if he had seen you there. 
"That should prove it," he thought, happy to be able to find a way to see if your 
story checked out. He didn't mention his plan to you, of course. If he had, you would 
have a chance to get to this guy first, and convince him your side of the story was 
right. "Got to play fair," the Hearing Officer thought. He was remembering how 
you had offered written testimony from your doctor. "Sure," he thought. "After 
you've had a chance to talk to him, he will probably say anything you want him to 
say. The Government has to talk to these witnesses first, in private, to find out 
what the real truth is." 

Following the hearing, you wait for several months and hear nothing. Then one 
morning you get a call from the Hearing Officer, saying he is trying to clear a few 
things up before the decision is issued. His question, this time, is: How many people 
did you have working for you on the day of the apple theft? You initially respond 
that his question is totally irrelevant The fact that you employ people has nothing 
to do with the apple theft. Besides, no one has ever mentioned your employees 
before. 

The Hearing Officer tells you that he^personally, agrees with you, but asks you to 
understand "how it is around here." 'They just want to check everything out," he 
says. When you ask who "they" are, he teds you that the Director was talking with 
the program staff that interpreted the rule against theft to include your liability for 
someone else's having taken it The program staff suggested that the Director might 
want to know how manypeople worked for you, and whether you were there to su- 
pervise them that day. That is the only reason he is asking. "Just to clear things 
up," he repeats. 

You insist that the number of your employees isn't relevant, but since his manner 
is so reassuring, eventually decide to tell him that four people worked for you, and 
no, you were at the reunion and weren't there to supervise all day. You had testi- 
fied to that before. 

Two months later, the decision arrives, and you have been found guilty of apple 
theft. Only one specific citation to a rule is offered, and when you go to the library 
to look it up, you are astonished to find that this regulation covers an employers 
liability for the personal injury sustained by an employee! It has nothing to do with 
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apple theft, or even with your potential liability for a crime committed by your 



i ou write back to the Washington Rulers demanding a reconsideration, insisting 
that they consider all the evidence you offered—none of which was refuted — and 
that they cite a regulation or law that covers apple theft, not workman's compensa- 
tion. You have your attorney completely analyze the statute they cited, showing 
that it applies only to an employee s injuries on the job, not to an employee's deci- 
sion to steal from a third party. You also point out they have no evidence whatever 
to conclude that any of your employees took the apple, and even if they did, that 
you had knowledge of it, let alone responsibility. 

They reply 7 weeks later, saving you have presented no new evidence that was 
not considered in the first decision, and that therefore, their decision stands. The 
letter closes with a strange incantation that says that this decision is based on the 
facts as stated. If any new evidence comes to light, a more restrictive determination 
may be made. CASE CLOSED. 

• • • • • 

It is perhaps obvious that this kind of "justice" system would not be tolerated if it 
were applied to the general populace, and yet these are everyday occurrences with 
ASCS appeals. Ex parte communications, blatant conflicts of interest ("It ain't a 
conflict unless we say it is", ASCS says), discussion of the case up and down the 
chain of command, the sudden existence of "rules" that never existed before— and 
certainly were never provided to you — and the citation to wholly irrelevant sections 
of law as authority for a decision, are standard operating procedure in ASCS ap- 
peals. The added highlight of having a non-present Director make the decision m 
the case, instead of the hearing officer who took the testimony, was a fact under the 
old system and is a hallmark of the new NAD as well. Now let's see how FmHA 
would handle the problem: 

The Apple Theft Under FmHA's National Appeals Staff 

Again, you have just been notified that the owner of an apple believes that you 
are the one who has stolen it. The owner also tells you that because of your thieving 
ways, he has decided to block your access to your house until you agree to pay him 
for his apple. He also begins to garnish your wages, $250 a month, to pay him back 
for all his trouble you have caused. You insist, of course, that you are innocent, but 
he insists he is entitled to block access and garnish wages until the matter is set- 
tled. Because these are "adverse actions," however, you are notified of your right to 
appeal to the National Appeal Organization, which you do. A Hearing Officer calls 
you and a date and time are arranged. 

You appear at the hearing with your college-age son and your brother, both of 
whom were with you at the school reunion the day of the theft. You plan to have 
them corroborate your testimony. The hearing begins, and you are invited to give 
your version of the facts, which you do as best you can: The fact is that you were 
out of town, that you didn't take the apple, and that you have no idea who did. 

Unfortunately, every time you try to say something, the owner interrupts you, 
and breaks in loudly to dispute every word you say — and even some you didn't say, 
but he thinks you did. The owner argues that you didn't leave town until noon, and 
points out that you are, and always have been, a lazy bum. When you try to explain 
that you know nothing about the apple theft, he points out that he can believe 
that — you are too stupid to understand anything, and you have been a failure at 
everything you've ever tried. All of this makes you very angry, but with superhu- 
man effort you control your anger, and keep to the point. 

When you try to offer your witness' testimony, the owner interrupts again, slyly 
suggesting that you probably bribed your witnesses to help you, since that is how 
you usually act. You finally get as much of your statement in as you can, between 
the constant interruptions, none of which have any direct relevance to the theft of 
the apple. The Hearing Officer tries to restore order frequently, with little success. 

It is then the owners turn to present his side. Acting like a civilized adult, you 
allow him to make his statement— beyond that, you are curious about why he 
thinks you stole the apple. Up to now, you have never been provided with any of the 
evidence against you. You realize you had a right to review the owner's files that he 
has kept on you, but when you asked to come to his workplace to do the reviewing, 
he told you it was "inconvenient" because he was short of staff. When you insisted, 
he finally rave you an appointment, but when you arrived, he handed you only one 
slim file. "That's all there is," he said. 

Curiously, during the hearing, you look at the files he has with him, and to which 
he frequently refers during the hearing. There are several files now, thick with 



Digitized by 



Google 



92 

papers. You ask where these files came from, and why you weren't permitted to 
review them when you asked to see your files. 'These are OFFICE files, he says. "I 
didn't know that you wanted to see them too." Since they have your name, alone, 
on the tab, you ask why you couldn't have reviewed them. He says "You didn't 
ask." You respond that you certainly did— you said you wanted to see ALL your 
files, and he gave you only one slim one to look at. You didn't know there were 
others. All he repeats is 'These are office files. If you want to review them after the 
hearing, I don't mind." You fume. 

During his testimony the owner states that he knows you stole the apple because 
he "feels" no one else would do such a thing. The law says you can't steal apples, 
and that is what you have done, and now you must pay the penalty. Specifically, he 
wants title to your house in compensation. That will teach you to steal apples from 
him. 

Now it is your turn for rebuttal. You try to see if he has some evidence other 
than his "feelings," but again, every time you try to talk, vou are interrupted. The 
Hearing Officer, still trying to keep control, is frustrated, too. At one point, the 
owner stands up and shouts, '1 don't have to put up with this! He took my apple 
and I want compensation. This hearing is a sham. It s obvious that you (pointing to 
the Hearing Officer) are on his side. Everyone knows you are a worthless hearing 
officer, and that your decisions are constantly overturned. This whole hearing is a 
waste of time! I'm leaving!" The Hearing Officer finally persuades him to sit down, 
and tries to continue with the hearing, which eventually concludes. 

When the letter of decision from the Hearing Officer arrives, it sets forth the 
facts, and ultimately concludes: The owner has proven that his apple was stolen, but 
he hasn't shown that you did it. Both sides are given advice on how to request a 
review of this decision. You conclude that you have won, and now expect to get the 
access to your home unblocked, and to have him stop garnishing your wages, both of 
which actions are becoming very painful to you. You go to the owner and ask him to 
do these thingB, and he refuses. 'The decision says that I didn't prove you stole the 
apple. It didn't say that I have to give back your house or stop the garnishment. I 
don't have to stop." 

You have few alternatives if you want to get into your house again. You cannot 
even go to Federal court — they require that you "exhaust your administrative reme- 
dies" before they will consider your case. So you take the only option you have: you 
appeal again. But by now, the owner has decided that your weft was more serious 
than he originally stated. After all, there was a stem and leaves attached to the 
apple, and you stole them, too. With these additional allegations, the owner also de- 
cides to take possession of your car. 

On this your second appeal, this time on the stem-and-leaves allegation in addi- 
tion to the apple theft, you go through the same process. By this time, you have 
spent nearly 5 months and many thousands of dollaro in defending yourself, but in 
spite of that, you are now locked out of your home, your car is gone, and you have 
$260 less each month from your salary. This hearing goes much the same as the 
last, although there is a different hearing officer who is a little better able to con- 
trol the owner. There is no new evidence on either side, however, and the hearing is 
really just a replay of the previous hearing. This time the letter of decision, when it 
arrives, states: The owner has made his allegation of theft under the wrong set of 
laws. If the apple is missing, but you didn't take it, it is clear that the apple loss 
should be considered under the section of laws relating to pest management, since it 
is certainly possible that a colony of ants carried it away. The owner is directed to 
reconsider his allegation under these sections. 

Once again, you think you've won. After all, if the Hearing Officer believed that 
you didn't take the apple— which he must, since he directed the owner to consider 
whether the ants carried it away—- then vou should get your house, car and money 
all released to you, finally. You go ask the owner to release your property, and he 
says, "Wrong. The Hearing Officer asked me to reconsider my loss under the pest 
management sections. I did. I have decided that you were the pest I want your 
house, your car, and your retirement fund as well. And I am increasing my garnish- 
ment to $500 a month." 

The owner gives you his new decision in writing, as he is required to do, but there 
is now a new twist to that, too. The old notices you received from him about his 
decisions all noted that the decision was appealable— that is how you got to two ap- 
peals, after all. But this notice states in large block letters: 

YOU DO NOT HAVE THE RIGHT TO APPEAL THIS NOTICE TO ANY 
OFFICIAL IN THE COUNTRY. 
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Now vou are really puzzled. The owner's actions were appealable before, why 
aren't they appealable now? Nothing has changed — not the laws, or the facts or the 
circumstances. What do you do now? 

Well, the first thing you do is to appeal the decision of nonappealability. To do so, 
you draft a long letter, setting forth all the facts, laws and references, noting that 
nothing whatever would make this a nonappealable issue: it was clearly adverse to 
your interests. Having mailed the letter appealing the nonappealability issue, you 
wait 

Six weeks later you receive the letter you expected from the Appeals Organiza- 
tion, saying, of course, that the decision IS appealable. That leaves you Free to 
appeal, again, now for the third time. By the time this third appeal occurs, nearly 
16 months have passed since your first notification, and if you don't get a final deci- 
sion in your favor soon, the whole thing may be an academic question. You are 
nearly broke, homeless, and no relief is in sight. 

The third appeal hearing is set, and when you arrive, a different Hearing Officer 
is present to conduct the hearing. This Hearing Officer clearly sets forth, at the be- 
ginning of the hearing, what the precise issues under appeal are. Both you and the 
owner agree: Tlie issues include whether you stole the apple, including the stem and 
leaves, and whether the owner had considered other possible thieves, such as ants. 
Apart from that, however, the hearing varies little from the first two. 

One additional argument, however, is that the owner is now citing your poverty 
as further reason why he knows that you stole the apple: someone with your shaky 
financial status would have significant reason to steal an apple to eat. You point out 
that you were in reasonably good financial shape at the tune the accusation was 
made, but you are not sure your point was heard. 

The third decision arrives, ana you are both delighted and dismayed. In spite of 
the met that the issues in disagreement had been carefully negotiated and agreed to 
by all parties at the very beginning of the hearing, the Hearing Officer made no 
mention of either of them. Instead, his decision rests on the fact that the owner 
hasn't proven how his apple disappeared, and therefore you cannot be held responsi- 
ble. After all, isn't that just another way of saying that you are innocent? You are 
overjoyed, and go into the owner's office to finally get him to release your property, 
your income and your house. 

"Not so fast", the owner says when you arrive. "Just this morning I got a FAX 
from the Grand PooBa of the National Appeals Organization. He has decided to 
overturn the decision of the Hearing Officer. It was not issued in the best interests 
of the Organization, the PooBa feels. Guess you've out of luck— the PooBa's deci- 
sions are not appealable. Oh, and by the way, I'll also be taking possession of your 
first-born son. Can he start work this afternoon?" 

QUESTION: Under either of these appeal systems, has your "basic and funda- 
mental right" to "fair and equitable treatment as well as your "right to an impar- 
tial and timely review when engaged in the appeals process been met? 

Senator Conrad. Thank you very much. 

I had a chance to read your testimony last night and it is really 
very powerful and very persuasive. I think the fact that you were a 
State ASCS director and know the system intimately adds great 
credibility to the testimony that you provided this subcommittee. I 
want to thank you for being for something like this bill. Whether 
or not the specific words and the specific legislative proposals con- 
tained in this bill are precisely what is needed, I am not prepared 
to render final judgment on, but I think it is moving in the right 
direction. 

Frankly, the performance of FmHA with respect to the National 
Appeals Staff and ASCS with respect to their own appeals system 
just provides increased evidence of the need for something like this. 
As GAO reported, this is a system that has broken down. I do not 
know what else you can conclude. 

We have been trying, hopefully, with previous legislative enact- 
ments, to have appeals systems at least within FmHA and ASCS 
that would have integrity and independence. It has become abun- 
dantly clear to me that that is not the case. I have come to that 
conclusion reluctantly, because I hope very much we would not 
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have to take this added step. But the facts lead you to these 
conclusions. 

Next we will hear from Mr. Timothy Sullivan, who is with the 
Farmers 9 Legal Action Group, Inc., St Paul, Minnesota. Welcome. 
It is good to have you here. Please proceed. 

STATEMENT OF TIMOTHY J. SULLIVAN, STAFF ATTORNEY, 
FARMERS 9 LEGAL ACTION GROUP, INC, ST. PAUL, MN 

Mr. Sullivan. Thank you, Senator. 

I want to thank you, on behalf of Farmers' Legal Action Group, 
for giving us the opportunity to testify at this hearing. We have 
testified at many hearings in the past. It seems a bit like d6j& vu. 
The issues keep coming rack to us over and over again, and I think 
you are entirely correct in your statement that this thing generat- 
ed to a large extent out of the Coleman case. 

The Coleman case involved procedural problems where FmHA 
was not following its own laws and regulations and procedures on 
release of income and, in particular, FmHA was not notifying bor- 
rowers that they had appeal rights, and FmHA was not giving bor- 
rowers an appeal process to challenge those determinations. 

The Food Security Act of 1985 was the first attempt at doing 
something about this problem, by requiring FmHA to notify bor- 
rowers when they make an adverse determination, to tell borrow- 
ers what that adverse determination is based on. Unfortunately, 
that meant very little. 

We came back with the 1987 Credit Act. We created the NAS, a 
system that has worked remarkably well, from our point of view, 
in terms of putting together a professional staff that independently 
reviewed these FmHA decisions and, with some sense of fairness, 
made determinations. 

We came back in 1991, a hearing about 15 months ago, and I tes- 
tified at that hearing. 2 At that time, it was apparent mat the NAS 
appeals system was broken. It is obvious, like everyone has said, 
tnat the NAS appeals system is broken, irreparably. 

The reason that the NAS is broken is really very simple. Agen- 
cies inherently, inherently protect themselves in the decisions they 
make, and it is a per se conflict of interest and it is per se compro- 
mising the appeals process to put an appeals system within the 
agency that makes that decision. It seems as simple as that, from 
our point of view. 

Now, as I was listening to Mr. Bjerke talk about how, in his 
view, the ASCS appeals system is working, it was like watching 
this thing start over again. You were discussing that ASCS was not 
notifying borrowers of their appeal rights. That was the beginning. 
He said we have corrected that— d6j& vu. All of the problems that 
we have seen in the NAS are going to unfold, if the NAD is left in 
ASCS, I am convinced, I am sure of that. 

Aside from that, there are fundamental practical reasons why we 
need an independent USDA appeals system now, and that is be- 
cause the USDA has become a complex of agencies that make re- 
lated decisions, interrelated decisions that affect each other. Every 



* See Joint F — « do the Farmers Home Administration National Appeals Staff, May 21, 
1991 (S. Hif. V .p. 188-172* 
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agency is doing something that affects another agency. And when 
one agency makes a determination, that determination flows out to 
affect other agencies. 

I want to give one example on that. SCS is statutorily required to 
follow farmers with conservation plans and make determinations 
when a farmer is not actively applying a conservation plan. When 
SCS makes that determination, an adverse determination, it noti- 
fies ASCS, and based solely on the SCS determination, ASCS then 
makes the determination that the farmer is not eligible for any 
USDA benefits. 

In the meantime, this farmer may be in FmHA asking for an op- 
erating loan. What happens is FmHA is notified that ASCS made 
the determination that that farmer is not eligible for benefits 
under that loan servicing program or any USDA benefits. 

Now the real catch-22 in this whole thing is that each agency, 
with its own procedures, specifically states in those procedures that 
it will not and cannot review a decision made by another agency. 
So what we have here is a fundamental decision that, like a 
domino effect, rolled through these three agencies and this farmer 
cannot go to ASCS and challenge that determination, because 
ASCS takes the SCS determination as binding, and the farmer 
cannot go to FmHA and challenge that determination, because 
FmHA takes ASCS 1 determination as binding. It is crazy. 

We have to have an independent USDA process, and we applaud 
your efforts. We think this is a great piece of legislation and we 
support it wholeheartedly. 

Thank you. 

[The prepared statement of Mr. Sullivan follows:] 
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The Honorable Kent Conrad 
Chairman, Subcommittee on 

Agricultural Credit 
Committee on Agriculture, 

Nutrition, and Forestry 
United States Senate 
328A Russell Senate Office Bldg. 
Washington, DC 20250 

Dear Senator Conrad: 

Thank you for inviting Farmers' Legal Action Group, Inc. (FLAG) to provide testi- 
mony for the hearing to be held on August 10, 1992 regarding the USDA National 
Appeals Division Act of 1992 (S. 3119). On behalf of the farmers and farm organiza- 
tions we represent, we thank you for your interest in examining the administrative 
appeal process and for exploring ways to improve that process in the USDA. 

A. Introduction 

FLAG is a nonprofit law firm that provides legal services and education to farmers, 
farm organizations, attorneys who represent agricultural clients, and public policy 
makers throughout the country. FLAG has successfully represented thousands of 
Farmers Home Administration (FmHA) borrowers in class action lawsuits against 
FmHA to enforce borrowers' legal rights and correct FmHA procedural errors. Our 
staff attorneys have been actively involved in FmHA issues for the past eight years, 
assisting hundreds of FmHA borrowers with administrative appeals. FLAG attorneys 
have also assisted many farmers with Agricultural Stabilization and Conservation 
Service (ASCS) and Soil Conservation Service (SCS) appeals. 

Much of my work at FLAG has focused on procedural problems that farmers experi- 
ence in administrative appeals within USDA agencies. During the past three and one- 
half years, I have personally assisted hundreds of fanners, farm advocates, and 
attorneys with FmHA and ASCS appeals, and I have conducted dozens of legal educa- 
tion seminars and training workshops on FmHA loan servicing laws and regulations 
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and ASCS farm programs. I have published educational materials describing FmHA 
and ASCS appeal procedures, and I have closely followed legislative developments 
concerning USDA appeal issues. 

On May 21, 1991, 1 presented testimony before the Subcommittee on Agricultural 
Credit of the Senate Committee on Agriculture, Nutrition, and Forestry and the Sub- 
committee on Government Information, Justice, and Agriculture of the House Com- 
mittee on Government Operations. In that testimony, I described systemic problems 
with the FmHA and ASCS appeals systems and recommended legislative action to 
resolve those problems. A copy of that testimony is attached as Exhibit A. 

Unfortunately, the problems I described in my previous testimony have not been cor- 
rected. FmHA policy makers continue to interfere with the independence of the Na- 
tional Appeals Staff (NAS); FmHA farm program employees continue to undermine 
the appeal process by railing to implement final NAS appeal decisions in good faith; 
and farmers continue to be frustrated by the need for multiple-agency appeals to 
challenge ASCS and SCS farm program and conservation compliance determinations. 

I have closely reviewed S. 3119, and I believe that implementation of the appeal 
reform provisions contained in this bill would help to alleviate the problems de- 
scribed above. S. 3119 would dramatically improve the quality of USDA appeal hear- 
ings by assuring farmers a fair and impartial review before an independent hearing 
officer and by requiring USDA agencies to be more accountable for their actions. I 
appreciate the efforts of this committee and the sponsors of S. 3119, and I am 
presenting this testimony in support of this bill. 

B. The Focus of this Testimony 

The following testimony discusses continuing problems with the FmHA appeal 
process and suggests how S. 3119 can resolve these problems. It also discusses how 
various USDA agency decisions are interrelated and points out why a consolidated 
USDA appeal process is needed. Finally, it discusses the advantages of an indepen- 
dent USDA National Appeals Division and strongly recommends passage of S. 3119. 
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the FmHA Appeal Process 



1. FnrtAStffl Fails to Implentent Final NAS Decisions 



The testimony presented to your committee at the May 21, 1991 hearing on the 
FmHA appeals system raised several issues regarding FmHA's failure to implement 
final NAS appeal decisions. I pointed out in my testimony that many FmHA bor- 
rowers who appeal FmHA adverse determinations are frustrated and victimized by 
what appears to be a deliberate effort by FmHA to wear down both appellants who 
win their appeals and NAS hearing officers who rule against the agency. In some 
cases, FmHA employees selectively ignore NAS final appeal decisions that they don't 
like, stalling the implementation process for long periods of time. In other cases, 
FmHA employees j epro cess the borrower's application after the borrower wins an 
appeal and then deny the application on new grounds, forcing the borrower back in 
to die appeal process. 1 

Time works against these borrowers. For example, borrowers requesting operating 
loans often -cannot sustain the operation without the financial assistance being re- 
quested, and borrowers requesting 1951 -S debt restructuring lose ground as their 
debt mounts from accumulated interest pending a final appeal decision. By prolong- 
ing die appeal process, FmHA employees gradually "starve out" the borrower. Bor- 
rower* sometimes spend years in die FmHA appeal process attempting to settle 
erroneous determinations that have resulted in denial of benefits or requested ser- 
vices, only to wind up winning their appeals but losing their farm in the end. 

2. Interference With NAS Independence 

Testimony presented at the May 21 hearing reported that the Administrator of 
FmHA and other high-level FmHA employees have repeatedly interfered with NAS 
independence by overturning final NAS decisions and imposing policy directives in 
an attempt to influence NAS hearing officers. 2 The most dramatic, and perhaps the 
most alarming, testimony on this issue was presented by Pam Dillon, then Director 
of the NAS. Ms. Dillon testified that she was compelled to resign her position as 



1 See Appendix A, page 11, Section E.1, for further explanation of these 
probltmi 

2 See Appendix A, page 12, Section ISL 
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Director of the NAS because the Administrator of FmHA and other high-ranking offi- 
cials were interfering with NAS decision-making authority and impairing her ability 
to function independently as Congress intended. 

Since the May 21, 1991 hearing, our office has received numerous reports of state- 
ments made by NAS hearing officers indicating that they are being pressured by 
FmHA farm program officials to uphold the agency's policies and determinations. 
Most of these hearing officers are reluctant to discuss the issue openly because they 
fear reprisals. However, several hearing officers from different regions of the 
country have contacted farm organizations, including FLAG, to express their concern 
and need for protection. 

It is difficult to determine how widespread this problem is, but it is not surprising 
that the problem exists given the upheaval and political repercussions precipitated 
by the ongoing turf battles between the Farm Program Division and the NAS. 
Ms. Dillon's resignation poignantly reveals the extent of the conflict between the 
Farm Program Division and the NAS, and this conflict is insidiously undermining the 
NAS appeal process. 

3. Continuing Implementation Problems 

Since the May 21, 1991 hearing, I have assisted several Minnesota attorneys with 
FmHA appeal cases involving implementation problems. Several of these cases are 
"revolving door 9 appeals that have not yet been resolved. 3 A number of these cases 
appear to be at a complete standstill, and the FmHA offices and employees respon- 
sible for processing the applications appear to be uninterested in moving forward or 
are openly hostile to the borrowers. Because the NAS has no authority to force 
FmHA employees to complete processing or grant the borrower's application re- 
quest, winning previous appeals has little significance, and the borrowers are held 



The revolving-door appeal problem refers to cases in which fanners win appeals, have 
their applications reprocessed in accordance with the final appeal decision, and men 
wind up back in the appeal process after their applications are denied on new grounds. 
See Appendix A, page 11, Section E.l.b for further explanation of the revolving-door 
appeal problem. 
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hostage by a system that allows FmHA employees to in effect put their applications 
on hold. 

During May, June, and July of 1992, 1 traveled throughout the country presenting 
seminars to explain FmHA's new regulations. I discussed ongoing appeal cases with 
dozens of attorneys and farmers who are currently in the FmHA appeal process. 
They consistently reported continuing problems with the implementation of NAS 
final appeal decisions in spite of the new appeal regulations and assurances from 
FmHA officials that the implementation problems have been corrected. 

4. Recent Changes in FmHA Appeal Regulations Do Not Solve 
Implementation Problems 

Since the May 21, 1991 hearing, FmHA has promulgated new regulations that re- 
quire FmHA to implement NAS appeal decisions within 60 days after the NAS issues 
a final decision. 4 Implementation is defined in the regulations as taking the next 
step in loan servicing or loan making that would have occurred if the adverse deter- 
mination had not been made. 

Although this regulation is a move in the right direction, it does not adequately ad- 
dress the implementation problem because FmHA employees who are intent on deny- 
ing a borrower's application can simply fulfill the implementation requirements by 
moving to the next step in the loan-servicing or loan-making process and then find 
new reasons to deny the application. Clearly, FmHA employees can still scuttle the 
NAS appeal process without fear of reprisal because the NAS has no enforcement 
authority and FmHA employees are not held accountable for erroneous determina- 
tions. In fact, it appears that FmHA employees are being given tacit approval for 
these actions by high-ranking FmHA officials who are working behind the scenes to 
limit NAS decision-making authority. 

In the written testimony that I presented at the May 21, 1991 hearing, I concluded 
that FmHA has FmHA has historically demonstrated a dismal performance record 
regarding its duties and responsibilities to provide farmers with a fair and impartial 
appellate review process, and that FmHA employees continue to disregard laws, 



4 57 Fed. Reg. 18623 (Apr. 30, 1992) (to be codified at 7 CF.R. § 1900.59). 
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regulations, and procedures established by Congress to safeguard the rights of 
FmHA borrowers. Unfortunately, I have seen little indication that FmHA has at- 
tempted in good faith to rectify the problems or resolve the issues raised in the testi- 
mony presented to your committee at the May 21, 1991 hearing. To the contrary, 
based on recent cases I have worked on and the information I have received from 
attorneys and farmers who are presently engaged in the FmHA appeal process, it is 
apparent that FmHA is quietly eroding NAS independence and is becoming more 
entrenched in its resistance to NAS appeal decisions that reverse or modify the 
agency's policies and determinations. 

Given this state of affairs, we believe that legislative measures must be taken to en- 
sure that farmers receive fair and independent appeal hearings when they challenge 
adverse FmHA determinations. We also believe that the appeal problems we have 
been struggling with for years can best be resolved by removing the NAS from 
FmHA and by creating an independent USDA National Appeals Division. S. 3119 
would accomplish these goals. 

D. Why the USDA Needs an Independent Appeals Agency 

Like FmHA, ASCS and other USDA agencies routinely make determinations that ad- 
versely affect farmers. Because ASCS and other USDA agencies each have their own 
internal appeals systems, the inherent conflict between policy makers and the ap- 
peals staff in each agency inevitably creates the kind of problems that have surfaced 
in the FmHA appeals system. Maintaining independence and impartiality is always a 
struggle under these circumstances, and the ASCS appeal system is another example 
of this problem. 

Section 1132 of the Food, Agriculture, Conservation and Trade Act of 1990 (FACT 
Act) created an independent National Appeals Division within ASCS that was 
modeled, at least in part, on the NAS appeals system. Although the new ASCS ap- 
peals system is designed to protect the independence of the ASCS National Appeals 
Division hearing officers, the fact that the hearing officers are ASCS employees, and 
therefore theoretically subject to the ultimate authority of the Administrator of 
ASCS, means that their independence is compromised in the same way that FmHA 
NASfc independence is compromised. Virtually all the problems associated with 
FmHA's NAS appeals system also exist in the ASCS appeals system. 
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Additionally, because ASCS makes determinations about farm program and conserva- 
tion compliance issues that ultimately determine a farmer's eligibility to participate 
in a wide variety of USDA programs administered by various USDA agencies (includ- 
ing ASCS, SCS, and PmHA), an adverse determination by ASCS can set off a domino 
effect resulting in the denial of eligibility to receive benefits under the programs ad- 
ministered by other USDA agencies. 5 

However, because each USDA agency has its own internal appeal process, farmers 
are presently required to initiate multiple appeals to challenge interrelated but 
separate adverse determinations made by more than one USDA agency. 6 This system 
is confusing, redundant, costly, and extremely awkward. In many cases, the nature 
of this system precludes an adequate resolution of the problem because each agency 
lacks the authority to review determinations made by other agencies, notwithstand- 
ing the fact that an adverse determination by one agency is often the sole basis for 
an adverse action taken by another agency. Under these circumstances, an appellant 
is trapped in a Catch 22 situation with no reasonable recourse or remedy. 

S. 31 19 solves this problem by giving the NAD authority to review adverse deter- 
minations made by five USDA agencies (including PmHA, ASCS, CGC, SCS, and the 
RDA). This offers welcome relief to future appellants who would otherwise be thrust 
into a nightmare of complex procedures, bureaucratic obstacles, and inadequate ad- 
ministrative remedies. The NAD process proposed in S. 3119 reduces cost for both 
the government and appellants by creating a "one-stop, one-shop" administrative ap- 
peal process, eliminating the inefficiency of the existing multiple-appeals system. 
This process will also make appeal reviews more fair because NAD hearing officers 
will not be controlled or influenced by the agency that made the adverse determina- 
tion being reviewed. 



5 See Appendix A, page 14, Section &2.b(2) for further explanation of mis problem. 

6 Id. 
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E. Advantages of The MAP Appeal Process 
1. The NAD Maximizes Independence 



Fairness is a fundamental concept in our Constitution and the American system of 
government. We go to great lengths to preserve fairness in our government institu- 
tions because of our democratic principles and our notions of individual rights and 
freedom. These principles are the cornerstone of the American way of life, and as 
Americans, we count on our government institutions to respect and honor them. 

S. 3119 is basically about fairness and government accountability. Government agen- 
cies that make decisions affecting the rights of American citizens must be account- 
able for those decisions. The best way to assure accountability is to establish appeal 
procedures that provide neutral and independent hearings and enforce implementa- 
tion of appeal decisions. That is precisely what S. 3119 does. 

If S. 3119 becomes law, USDA agencies will become more accountable. Agency 
decisions that are sound and consistent with regulatory authority will be upheld, 
agency decisions that violate laws and regulations will be reversed or modified, and 
the agency will benefit from the process by correcting its policies accordingly. 

2. S. 3119 Will Make USDA Agencies Accountable for Their Decisions 

S. 3119 establishes new procedures that require USDA agencies to closely monitor 
agency determinations. Section 10 of S. 3119 requires USDA agencies to review all 
appeal requests, prior to hearings, to determine whether the agency's adverse deter- 
mination should be modified or withdrawn by the agency decision maker rather 
than proceeding with an appeal that the agency is likely to lose. Section 10 also re- 
quires USDA agencies to implement final NAD appeal decisions and monitor the im- 
plementation process when the final appeal decision modifies or reverses an agency 
determination, and it prohibits USDA employees from engaging in threats or in- 
timidation to prevent potential appellants from exercising their appeal rights. 

Section 11 of S. 3119 requires an annual review and evaluation of all employees of 
USDA agencies, and USDA employees with poor performance evaluations are sub- 
ject to sanctions. The purpose of the evaluation is to identify employees who: 
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1. Take action that leads to numerous appeals that result in adverse 
decisions that are reversed or modified (or request administrative 
appeal reviews that are determined not to have merit by die NAD); 

2. Fail to properly implement final NAD appeal decisions; 

3. Fail to satisfactorily perform the reviewing and monitoring 
responsibilities required under the provisions of law referred to 
in Section 10(c); or 

4. Threaten or intimidate or engage in retaliation or retribution 
against an appellant in violation of Section 10(d). 

We believe that these provisions are vitally important because they stress agency ac- 
countability and proper management of the appeal process. We also believe these 
provisions will improve each agency's decision-making process (by monitoring and 
correcting bad decisions) and will eventually reduce the number of appeals re- 
quested by farmers because there will be fewer errors by agency decision makers. 

3. A USDA National Appeals Division Should Reduce Costs 

Under existing laws and regulations, each USDA agency maintains and pays for its 
own appeals staff and appeal proceedings. By consolidating the appeal process for 
all USDA agencies into one independent USDA appeal agency, costs can be reduced. 
Funds presently being used to pay the costs of separate agency appeal systems can 
be pooled to pay for the NAD. Appeal procedures will be standardized, multiple ap- 
peals involving the same appeal issue will be eliminated, and fewer appeal officers 
will be able to process appeals with more efficiency. Additionally, agencies will be 
freed to perform the function Congress intended them to perform without having to 
expend their limited resources to balance the inherent conflicts associated with inter- 
nal appeal systems. 

Congress, USDA agencies, and farm organizations have been grappling with FmHA 
and ASCS appeal problems for years, expending vast amounts of time and resources 
that could be used to deal with other pressing issues. S. 3119 will lay many of these 
problems to rest, freeing those resources for better uses. Furthermore, because the 
NAD will force accountability and improve agency decision making, fewer appeals 
will be necessary because fewer erroneous adverse determinations will be made. 
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Even if there is an initial start-up cost to the government to implement die NAD ap- 
peal process proposed by S. 3119, in the long run, the S. 3119 appeal process will 
be a cost saver. 

F. Conclusion 

We believe S. 3119 is a long overdue legislative mandate that will correct systemic 
problems that have plagued FmHA and other USDA agencies for years. However, 
the success of the USDA National Appeals Division will depend on the commitment 
of the Director of the NAD to independence and neutrality. Therefore, we strongly 
recommend that the person hired for this position be carefully screened to assure 
that he/she is highly qualified with a background in administrative appeals. We also 
recommend that the person chosen to be the director should not have close ties to 
USDA agencies or agency officials. Hiring someone from "the outside" would help to 
ensure the independence and neutrality needed for this position. 

We thank your committee for holding this hearing and maintaining its commitment 
to family farmers who depend on USDA farm programs, and we hope that Congress 
will respond to the issues and problems described in this testimony by passing 
S. 3119 into law. 

Respectfully submitted, 

FARMERS' LEGAL ACTION GROUP, INC. 



Timothy / Sullivan 
Attorney at Law 



TJS/tr 
Attachment 
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Tlie Honorable Kent Conrad The Honorable Robert E. Wise, Jr. 

Chairman, Subcommittee on Chairman, Subcommittee on 
. Agricultural Credit Government Information, Justice, 

Committee on Agriculture, and Agriculture 

Nutrition, and Forestry House Committee on 
United States Senate Government Operations 

328A Russell Senate Office Building United States House of Representatives 

Washington, DC 20250 B-349-C Rayburn House Office Building 

Washington, DC 20515 

Dear Senator Conrad and Representative Wise: 

Thank you for inviting Farmers* Legal Action Group, inc. (FLAG) to provide testi- 
mony for the joint hearing to be held on May 21, 1991 regarding Farmers Home 
Administration (FmHA) appeals. On behalf of the FmHA farmer program borrowers 
we represent, we thank you for your interest in examining the FmHA admimstrative 
appeal process and fin: exploring ways to improve that process. 

A. INTRODUCTION 

FLAG is a nonprofit law firm that provides legal support and education to farmers, 
form organizations, attorneys who represent agricultural clients, and publk policy 
makers throughout the country. FLAG lias successfully represented thousands of 
FmHA borrowers in class action lawsuits against FmHA to enforce borrowers' legal 
rights and correct FmHA procedural errors. Our staff attorneys have been actively in- 
volved in FmHA issues for the past seven years assisting hundreds of FmHA bor- 
rowers with administrative appeals. 

FLAG attorneys have conducted many legal education seminars and fanner-training 
workshops focusing on FmHA farmer loan piugiam t and the FmHA administrative 
appeal process. We have produced numerous publications and educational materials, 
including four editions of the Farmers' Guide to FmHA. the Farm Survival Hand- 
book, and a series of FmHA-related articles in our newsletter, Farmers' Legal Action 
Report 

During the past two and one-half years, I have personally assisted hundreds of 
formers, farm advocates, and attorneys with FmHA appeals, and I have conducted 
dozens of legal education seminars and training woricshops c^ FriiHA loan servicing 
laws and regulations and the FmHA appeal process. I have consulted with farmers 
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and attorneys throughout die country on FtaiHA appeal issues. Through these con- 
tacts, I have learned a girat deal abort how the Ftai^ 

I have also worked with many fames and attooieys on Agricultural Stabunation 
and Conservation Service (ASCS) appeal issues, I have presented Continuing Legal 
Education seminars far attorneys in several states on ASCSconsenratJonconipKanrr 
requirements and die ASCS appeal system, and I have participated in dozens of 
farmer-training workshops on ASCS farm pro g rams , die 1 990 Farm BUI, and die 
ASCS appeal process. I have published written inateriab describing the ASCS appeal 
system and submitted proposed comments on legislation and United States Depart- 
ment of Agriculture (USDA) regulations concerning the ASCS appeal process. 

Much of my work at FLAG has focused on die procedural problems that farmers en* 
counter m administratrve appeals. Based on my experience, the experietrc of other 
FLAG attorneys, and on die information I have received dmactlyn^mnmners and 
their representatives, I believe that die independent FmHA National Appeals division 
has dramatically improved the rai^ 
process. 

The National Appeals Staff (NAS), however, is funcdonmg^wimihepioverbial rock 
tied around its neck. FmHA is deliberately refusing to implement NAS final decisions 
that modify or reverse FmHA detenninations.m doing so, FmHA is underm 
progress and the integrity of die NAS appeal process. 

I want to make it dear that NAS is not responsible for implementation of appeal de- 
cisions and, therefore, should not beheld accountable for this problem. Under exist- 
ing regulations, NAS has no enforcement authority. The authority to enforce 
compliance with appeal decisions lies with the Administrator of FmHA. 



Unfortunately, the Adm i ni s trat or has not only foiled to implement a i 
forcemeat policy, he has actually usurped the independem authority of the NAS by 
inappropriately imerverihigm NAS appeal cases and c^ 

appeal decisions. Tne actions by the A dunni s uai ot to overturn NAS dc<j s io m are sig- 
nificant because they show a deliberate disregs^ for the law and tepresent an unof- 
ficial policy within FmHA that is hostile toward and contemptuous of NAS authority. 

B. THE FOCUS OF THIS TESTIMONY 

The foUowing testimony d is c us ses the advantages of an in d ependem FmHA appeal 
system and strongly recommends contimiatk)n and strengthening of the NAS. It also 
m akes specific reco mmen da tion s concerning the need for enforcement of NAS final 
appeal decisions and the role of theA dumu^at orundVan in d ep en d c m FmHAap- 
peal system. 
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C TOE ORIGIN AND HISTORY OF THE KAS 

1. The Appeal Provtoloitt In tfte 1985 Food Security Act 

in 1985* FmHA was embroiled in legal and paEtkal conflict over the agency's 
foreclosure pol icie s and reports about mistreatment of FmHA borrowers by FmHA 
employees and committees. Fanners and farm organizations complained about 
biased and unfair treatment of FmHA borrowers by FrnHA employees; inconsistent 
application of loan servicing rules and procedures from county office to county of- 
fice; lack of reasonable notice procedures; b o rr o w er s* inability to gain access to files 
and documents used in agency decision making; FrnHA's failure to inform bo rr o wers 
and consult with borrowers about loan servicing options; and FrnHA's willful dis- 
regard of borrowers* legal rights and interests. 

FmHA was enjoined by a federal district court tram proceeding with foreclosure ac- 
tions against thousands of deluiquem borrowers naticmwMe because FmHA 
foreclosure policies and procedures were illegal. At the peak of an agricultural credit 
crisis, FmHA was ariritrarify making adverse lo^ 

adequate rules and administrative procedures to assure borrowers of fair treatment 
The federal court stepped in to impose fair and reasonable ndes and p 
cause FmHA refused to do so. 

Congress responded by enacting the appeal provisions mf 1313 of the 1985 Food 
Security Act. 1 Section 1313 of the 1985 Food Security Act reads as follows: 

Sec 1313. (a) Subtitle D of the Consolidated Fanner and Rural Devel- 
opment Act is amended by inserting after § 333A (as added by §1312) 
the following new section: 

Sec 333B. (a) The Secretary shall provide an applicant for or borrow- 
er c/ a k>an 9 cc an applicant force redpiemc/ a loan gua^ 
this title who has been directly and adversely affected by a decision of 
the Secretary made under this dtk(herehiaftermtriissectic« referred 
to as the '^appellant*) with written notice of die dechic^ and oppor- 
tunity for an infbnnalnaxtm^ 

respect to such decision, in accordance with regulations issued by the 
Secretary consistent with this section. 

(b)(1) Not later than ten days after such adverse decision, the Secre- 
tary shall provide the appellant with written notice cl the decision, 



Tlie Food Security Act of 1985, Pub. L. Ho. 99-196, 1 1313, 1985 US. Code 
Gong. & Admin. News (99 Stat), 1354, 1525-26. 
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and an opportunity for an informal meeting; md opportunity for a 
hearing, and the procedure to appeal such docirion (including any 
deadlines for filing appeals). 

(2) Upon requested the appellant and m order to rj^^ 
tunity to resolve differences and m2n2miEe fonnal appeals, the 
Secretary shall hold an informal meeting vvidi the appeUant prior to 
die initiation of any formal appeal of die decision of die Secretary. 

(c)(1) An appellant shall have the right to have— 

(A) Access to die personal file of the appellant maintained by the Sec- 
retary, including a reasonable opportunn^ to inspect and reproduce 
die m^al an c4fice of die Farmers Hoire 

area of the appellant; and 

(B) Representation by an attorney or non-attorney during die inspec- 
don and reproduction of files under subparagraph (A) and at any infor- 
mal meeting or hearing. 

The appeal provisions in § 1313 are nothing more dian a restatement of very fun- 
damental cciicepts m administrm 

reviewing authority is a universally accepted prmdple of due pnxxssm our legal sys» 
tem and government institutions, and the fet that f 1313 was needed at aH sunply 
illustrates the extent of internal resistance to appeal reforms within FmHA. 

Congress wisely concluded that die inadequadestaFmHA'sappedi^ew process 
needed to be corrected. The Senate report on the legislative history of the 1985 
Food Security Act states: 

In adopting these provisions, the committee wants to ensure that any 
FmHA borrower or applicant has ampkopporturdtytoc4>tainfittrand 
adequate review of his case after an adverse decision has been made. 
The appellant should be made fully aware of his rights for such review 
and of the opportunity to discuss the adverse decision at an informal 
meeting with FmHA personneL It is hoped that su<& irifonnal nieetings 
wul resolve misunderstandings between the applicant and die FmHA 
and would, therefore, reduce the need for formal appeals. 2 



S. Rep. No. 145, 99th Cong>, 1st Sess^ at 324-25, reprinted m 1985 US. Code 
Gong., 1st Sess. (May 26, 1985). 



Digitized by 



Google 



112 



Page Five 
May 21, 1991 



XBicjygealPjgy^^ 

The appeal provisions in 1 1313 of the 1985 Food Security Act did not alleviate the 
problems with the FmHA appeal system. FmHA continued to allow district super- 
visors and state FmHA offices to hear appeal cases mvolving determinations made 
under their supervision. Criticism mounted as more delinquent borrowers came "out 
of the closet 1 ' to stand up against unfair and abusive treatment 

In 1987, Congress held agricultural credit hearings that included reports and tes- 
timony from farmers, farm organizations, and attorneys about continuing problems 
with the FmHA appeal system. Attorneys from our office testified (1) that FmHA 

Was ^gfWMiing emrtmn farmer program loan ^wfifmg determinations ftrwn toe appeal 

process in violation of the appeal provisions in the 1985 Food Security Act; and (2) 
that FmHA notice procedures and forms did not adequately notify or explain adverse 
determinations or appeal rights to borrowers. 3 

a. Need for Independent Hearing Officers 

The most obvious problem with the old FmHA appeal system was the lack of inde- 
pendence of the hearing officers. FmHA employees who were responsible for ad- 
ministering FmHA rules and policies and supervising die activities of the county 
offices were also responsible for reviewing the validity and legality of adverse deter- 
minations made in those county offices. 

The attorneys general from North Dakota, Minnesota, Iowa, and Illinois submitted 
joint testimony stating: 

FmHA now has afl appeals heard by FmHA employees who have no 
legal training and who are intricately connected to the persons whose 
decisions are being appealed. In adopting its appeal regulations in 
1 982 FmHA stated that *a special independent body of government 
employees to handle only FmHA administrative appeals' would pro- 
vide ^a better unbiased system of review.' Independent hearing officers 
were rejected, ho w e v e r, due to FrnHA's perception that the cost would 
outweigh the benefits ... We disagree. The benefits in having adinini- ' 
. strative law judges review FmHA apjpeak far outweigh the costs. 4 



3 Proposed Changes in Farmers Home Administration Regulations: Hearings 
before the Senate Committee on Agriculture, Nutrition, and Forestry, 100th 
Cong., 1st Seat. (March 11, 1967) (statement of James T. Massey and Lynn A. 
Hayes of Farmers' Legal Action Group, Inc.) 

4 Propo se d QumgesmFannera Home A dmiuto 
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The testimony of tbe attorneys general stated that less than 10 percem of FniHA's 
advene determinations were reversed on appeal, demonstrating FmHA's unwilling- 
ness to overturn its own decisions. The testimony of die attomeyi general stated: 

rnhe use ofFmHA employees to rule on eo-wodvnf decisions creates 
an unacceptable risk of mvoritism and bias becsflireof the mterplsy be- 
tween setvmg simultaneously as < prosec^^ 
while servfag as a hearmg officer on othem....^^ 
ees try to act impartially, die present situation of simuhaneous dual 
roles creates too great a risk of unfairness. 5 

b. Hie Debate Over Administrative Law Judges 

Farmers and tarmorg aniiatfion s raised smiilar c o iicenis andjohiedvnmtfaeattor- 

neys general in strongly recotmnending implementation of an independent ad* 

ministrative law judge (ALT) appeal system to review PmHAadveisedetenmnatxjns. 

Tbe presem Commissioner of Agriculture 

as Assistant Attorney General for die state of Norm Dakota, submitted the fbttowmg 

testimony: 

finally, as lawyers, we stronger endorse the concept of admin i strat i v e 
law judges. I think most people who go to an FmHA hearing walk out 
and say there is something seriously wrong with the system. I have 
done it All of us here have done ft. Perfectly rattenal lawyers have 
come into my office absolutely enraged and stating I cannot believe 
how terrible that system is.* 

The debate over the ALJ appeal system was gener a ted bythemtenshycf dissatisfac- 
tion and die sheer number of complaints made by disenfranchised borrowers and 
their attorneys. Although the House version of the Agricdtual Credit Act of 1987 



Hearings before the Senate Committee on Agriculture, Nutrition, and Forestry, 
100th Cong., 1st Sess. (March 11, 1987) (statement of Nicholas J. Spaeth, 
Attorney General of North Dakota; Hubert H. Humphrey m, Attorney General 
of Minnesota; Thomas J. Miller, Attorney General of Iowa; and Neil P. 
Hardigan, Attorney General of Illinois). 

5 Id, 

6 Reform and Modernization of the Farmers Home Administration: Hearings on 
S.1179 before the Senate Committee on Agrkuhure, Nutrition, and Forestry, 
100th Cong., 1st Sess. (June 9, 1987) (statement of Sarah M. Vogd, Assistant 
Attorney General of North Dakota). 
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included appeal provisions requiring an independent ALI appeal system, die ALJ ap- 
peal system was dropped in favor of the Senate version cl the Act, which required 
creation of an independent national appeals division within FmHA. The Senate 
report explaining the new appeals division states: 

Administrative Appeals. — The committee intends the appeals division 
of the Farmers Home Administration established under this title be 
scrupulously neutral; that hearing officers not engage in exparte con- 
tacts with either FmHA employees or the borrower concerning the 
merits of a particular appeal. 7 

e. FmHA Opposed the Independent Appeals Division 

FmHA consistently denied allegations of improprieties under the existing" FmHA ap- 
peal system and strongly opposed the creation of an independent appeals division. • 
On March 11,1 987, Vance L. Clark, Administrator of FmHA, testified before Con- 
gress that he opposed the independent appeals division because *[Q think somebody 
from the outside trying to determine whedier or not a credit [ac] is creditwormy . 
causes us some real problems. 1 * Mr. Clark went on to answer further questions about 
the independent appeal provisions by stating, "We think we can do it on our own. 
You are saying let somebody else be part of that decision making process, somebody 
outside, and I am against that." 6 Mr. Clark's very pointed statement reflects an at- 
titude that stffl exists within FmHA at aU levels. 

A responsible government agency has no good reason to categorically oppose an in- 
dependent administrative appeal review process. In a fair and hnpartial appeal sys- 
tem, good determinations are usually upheld and bad determinations are usually 
reversed. Everybody's interests are served. 

FmHA's unwavering resistance to an independent appeal system indicates the kind 
of "us versus them* mentality that perpetuates favoritism and bias in agency deci- 
sions. Fortunately, Congress recognized that an independent appeals division was 
needed and enacted the appeal provisions in § 608 of the Agricultural Credit Act of 
1987 requiring FmHA to establish the NAS. 



7 S. Rep. No. 230, 100th Cong,, 1st Sess., at 38 (1987). 

8 Reform on Modernization of Farmers Home Administration! Hearings on 

S. 1179" before the Senate C ommitt e e on Agriculture, Nutrition, and Forestry, 
100th Con*, 1st Sess. (June 9, 1987). 
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In respome to complainti about FmHA's failure to implement NAS dfriskms, Con- 
gress included a section m the 1990 Fann Bill which provides that: 

[A] county committee (member] or employee of the Farmers Home Ad- 
imiwstiatjon shall, on having a case returned pursuant to the decision 
of a hearing officer, state director, or the dfaectcc c# the national ap- 
peals drvis^ impleincrt the de^ 
time.* 

Although this new statutory provision is a step in the night direction, ft does not go 
fur enough to corre ct the enormous problem with implementation which borrowers 
are experiencing at the local leveL lie parameter of the problem are explained fa 
detail below. 

D. HOW THE NAS IS WORKING 

the FmHA Appeal Process 

NAS hearing officers are FmHA employees and therefore subject to agency in- 
fluence. However, the NAS is insulated to some extern by its independence as a 
separate division within FmHA. 

Based on die information I have received from farmers, farm organizations, and at- 
torneys, I believe the NAS has generally demonstrated professionalism and an ap- 
propriate sensitivity to me rights of bo 

NAS hearing officers with whom I have dealt have csjxiedcnit their responsibilities 
cwnhandfdly, demonstrating a willingness to examine all of the evidence presented 
by all of the parties. Even though my colleagues and I have disagreed with many of 
the appeal decisions made by the NAS, virtually all of the attorneys, formers, and 
form advocates who I talk to agree that the NAS appeal process is a vast improve- 
ment over the old system. 

2. NAS Reversal Rates Indicate Progress 

The fact that NAS hearing officers have o v ert u rned or modified approximately 40 to 
50 percent of the appeals that they have ruled on supports the view that the NAS is 
providing fair and impartial appeal leviews. Vanre GlaA, who was then the 



Food, Agriculture, Conservation and Trade Act ofl990, Pub. L. No. 101-1024, 
Tide XvHI,§ 1812. 
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Administrator of FmHA, testified in a Senate hearing on June 9, 1987 that ap- 
proximately 11 percent of the appeals under the old appeal system (in which FmHA 
loan division employees acted as hearing officers) were modified or reversed. 10 
Senator Conrad responded to Mr. Clark's comments by pointing out that administra- 
tive appeal hearing officers normally reverse or modify between 20 percent and 40 
percent of the appeals heard. Senator Conrad suggested that an 11 percent reversal 
rate demonstrated FmHA's inherent bias. 11 We agree with Senator Conrad, and we 
believe that the NAS high reversal rate establishes the pr ogress and success of the 
NAS. 

a. Government Reports Show High NAS Reversal Rates 

Two recent government reports substantiate the fact that there is a high reversal 
rate under the NAS. The United States General Accounting Office (GAO) issued a 
report in April 1991 showing that the NAS modified or reversed approximately 
50 percent of appeal cases heard between July 1988 and April 1990. ia The United 
States Department of Agriculture Office of Inspector General (OIG) also issued a 
report in May 1991 indicating that FmHA modified or reversed approximately 
38 percent of the appeals decided between July 12, 1988 and September 1, 1990. 13 

The information and data we have received in our office is consistent with the 
50 percent reversal rate reported in the GAO study. Therefore, in our opinion, the 
GAO conclusion of a 50 percent reversal rate is more accurate than OIG's conclusion 
of a 88 percent rate. 14 Although the reversal rates vary somewhat from region to 



10 Reform and Modernization of the Farmers Home Administration: Hearings on 
S.1179 before the Senate Committee on Agriculture, Nutrition, and Forestry, 
100th Cong., 1st Sess. (June 9, 1987). 

11 Id. 

1 2 Farmers Home Administration, Information on Appeals of Farm and Housing 
Loan Decisions, U.S. General Accounting Office Report to Congressional 
Requesters (April 1991) (GAO/RCED-91-106). 

13 Farmers Home Administration Administrative Appeal Procedures, Washington, 
D.C, Audit Report No. 04600-13-At (March 1991). 

14 The OIG report alleges that half of the reversal decisions used in that study are 
questionable because the NAS either made the decision based on insubstantial 
evidence or misinterpreted applicable statutes and regulations. We believe these 
allegations are not sufficiently supported by the information contained in the 
OIG report. 

Furthermore, because most of the appeal cases that I worked on between 
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region, reports from around the country consistently indicate an MAS reversal rate 
of 40 percent or more. 

Even if we accept, for die purpose of argument, that the results in and conclusions 
of the OIG study are accurate, the OIG statistics soil shew that the NAS overtimed 
a significantly higher percentage of adverse detennmadc«s than FmHA employees 
did under the old appeal system. Therefore, under OICs worst case scenario, which 
is in my view implausible, the statistics still show that NAS performed substantially 
better than the FmHA employees acting as hearing officers under the previous ap- 
peal system. The high NAS reversal rate has re-stored some of the trust that FmHA 
borrowers lost during the years of conflict and abuse under the c4d appeal system. 

b. Conclusions About the Reversal Rates 

Based on every source of information available to us, with the exception of the OIG 
study, the NAS reversal rate is approximately 40 to 50 percent. Piesummgdus is 
true, we conclude that: (1) the NAS is listening to the arguments raised by appel- 
lants and is willing to overturn FmHA when warranted by the facts and evidence; 
and (2) the high reversal rate shows that FmHA is continuing to disregard its own 
rules and procedures in the loan servicing process. 

E. RECOMMENDATIONS TO IMPROVE THE FMHA INDEPENDENT 
APPEAL PROCESS 

1. Force FmH A to impl ement AH NAS Appeal Decisions 

a. FmHA Continues to Resist NAS Authority 

The most serious problem with the NAS appeal system is FmHA's failure to imple- 
ment NAS appeal decisions that modify or reverse FmHA determinations. Historical- 
ly, FmHA has demonstrated an ongoing resistance to the independent appeal 
process; and FmHA's recent response to NAS appeal decisions confirms FmHA's 



July 12, 1988 and September 1, 1990 were so riddled with proced u ral errors, it 
is reasonable to conclude that in most appeal decisions, hearing officers, had 
more than ample procedural grounds for rulmg against FmHA. Because FmHA 
county offices were scrambling to learn cconrJex regulations axxi procedures 
implemented under the provisions oftfaeAgrkultural Credit Act of 19^7, the 
implementation process was naught with corifusion, fa fact, FmHA enmloyees 
in many county offices soil do not fully understand comph<ated loan servicing 
and debt restructuring regulations and procedures. 
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continuing, deliberate disregard of laws and policies that mandate a fair and inde- 
pendent appeal process. 



In some eases, FtaHA simply ignores NAS appeal dedsjons by filling to take any ac- 

tion to service die borrower 1 s loans ate die bonowtt is notified tf 

siop. In other eases, the cc*mty supervisor re pto ccsses ttedeto 

in compliance -with the appeal decision but assem new grounds for denlsl Gn sotne 

cases, these new assertions should have been consolidated m the first denial). 

Bo r ro wers in the second category are forced to file another appeal to ch a llen ge the 
second adverse determination, Tins process is tfae-consaiiing and economically 
defeating if the borrower's credit applicatranismdefinitelysuspeiKledpeiidingthe 
final outcome of the appeal Years can pass before the situation is finally resolved. 

I believe that in many of these cases, a "revolving door" policy underlies a deliberate 
effort by FmHA to wear down both the borrowm and tteNAS hearing officers. 
Over time, many borrowers succumb to these tactics and simply give up. Others are 
financially beaten by the cost of the appeals and cconormc injury resuln^rrom lack 
of operating capital. 

b. FmHA Can Scuttle NAS Appeal Decisions In Many Ways 

FroHA employees can scuttte^mac^ , 

without fear of reprisal 'because FmHA has rw enforcement pcJicy, and targeted 
harassment of borrowers can easfly be obscured by complex regu^^ 
cated loan servicing procedures. 

ACaseExamptec^FrnHA's'ltevcJvira 
•fanner and a farm adVocate on a c 

pealed an FmHA operating loan denial in the fiul of 1969. He requested an in- 
formal meeting widirhecounty cormnittee button denial of his loan 
application was upheld. 

The fanner then requested an appeal hearing fitim the NAS. In March 1990, 
the appeal was heard by hearing officer No. 1 who ruled in the owner's 
firm. The appeal decision remanded the application to the FmHA county of- 
fice to be reprocessed. 

Tne FmHA county office reprocessed the loan in the sraing of 1990 and once 
again denied the loan, but for different reasons! The fanner immediately ap- 
pealed the second adverse deterroination,andNASliearingon1cerNo.2 
ruled in the fannert favor in the summer of 199a 
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Once again, the loan was sent back to the county office for processin g , and 
once again, the loan application was denied. Thbtm* the loan was denied 
because the fanner incurred substantial cc«ts in die n>st two aj^eals, hereby 
reducing his cash assets, and was forced to sell stored grain to pay emergency 
operating costs. Gonseauendy; the county c^todetennined that the fanner 
i» longer had suffidimt cash flow re 

The former appealed for the third tune in July 1990 and received a hearing 
before HAS hearing officer No. 3 m December 1990. Hearmg officer No. 3 
ruled in the farmer's favor in early 1991 and directed FxnHA to process the ini- 
tial loan application. 

The FmHA state office petitioned for review of dw third NASdedsm assert- 
ing that the apped dedsica was cont^ 

for his fourth appeal before the HAS, almost two years aftosnhnritling his 
operating loan application, rhs rhumdaldrcumstaneeshavedetem 
siderabry since he first applied for Us operating loan. 

The irony of the situation is that the farmer qualified for and shcniM have 
received the operating loan in the first place, and the economic diffiniltifs he 
is presentrye xp e ri f n r m g have been eiacet bate d by the results ctf procedural 
enon and rx>skbrydeHberate sabotage on the pan of the 
visor. I have personally worked on dozens of simihur cases. I believe that 
many of these cases are simply harassment cases m which the county super- 
visor eidier has a personal vendetm or, for other pa 
k>anservicmgbenetoforapardcularbc«Tower. 

Unfortunately, since the enactment of the 1990 Farm Bill, which substantially 
reduced debt restrocturing options and benefits for FmHA delinquent bor- 
rowers, FmHA has been gradually r e as s nmin g an attitude that was prevalent 
prior to the enactment of the Agricultural Credit Arte/ 1987. Sc«ne FmHA 
employees believe that Congress is no longer interested in the financial 
problems of FmHA borrowers, and therefore they believe they can get away 
with a kind of "cowboy justice" that precipitated the FxnHA crisis m the firtf 
place. Hopefully Congress win take action to curb this attitude and correct 
the continuing abuses being reported by FmHA borrowers. 

2. Limit the Authority of the Administrator to Intervene or 
Overrule HAS Decisions 

The relationship between the Adniim^tratOTC^FmHAaiidNASisattheheartofthe 
independent appeals division controversy, fo sooie cases, tte 
directly intervened in the appeal process to inappropriately overturn an NAS final ap- 
peal decision. 
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a~ How the Adminiatrator Violates HAS 

I personally represented a client who successnilfy appealed FinHA adverse actions 
that flagrantly vmfoted debt re 

dons. It was a classic case in which the comity supervisor stepped far out of bounds 
of the law because he personally believed that the borrower did rot desem the debt 
restructuring benefits that the b orro w er was legally entitled to receive. 

At the appeal hearing, we raised a series of specific procedural violatkms, and die 
county supervisor admitted on the record that the violations occurred. We also 
serted that the county supervisor placed our diem under duress and tried to coerce 
him into accepting a revised 
tiortsaiuistatui^pixrvisiomoftheA 

The hearing officer decided the case in December 1989, ruling that, based on die 
evidence presented, FmHA violated debt r es tni ct urin g regulation by fiuTing to base 
the rara plan on the operation's produ^ 

ficer concluded that the figures which the FmHA county supervisor put into the farm 
plan were unsubstantiated. In the decision tetter, tro hearing orficer also rnade refer- 
ence to the duress issue and stated that FmHA did not allow die tanner to make a 
knowledgeable decision to accept or reject the second re s tni ct urin g offer, and this 
violated his due process rights. 

Ignoring the evidence of FmHA procedural erron that we raised on the appeal 
record, the Administrator intervened m this case by CAtertur^ 
decision on the basis that "the borrower was not directly and adversely affected" by 
the actions and determinations of the FmHA county office. This is precisely the type 
of dedsico that Congress oodiisrvelye^ 

ministrator to usurp the NAS decision-making authority were entirely irt appr ora i ate. 
The Administrator s intervention appears to be a thinly veiled attempt to substantial- 
ly rianow the kind of advene determinate 

It appears that the Adnmiistrator was trymg to 

preclude appeals of the input data and other infoniiation used by FmHA county su- 
pervisors to prepare a •feasible plan* under the DALR$ debt restructuring piogtam . 
If the Adnunistrator were allowed to establish such a policy, FmHA county super- 
visors could mold the outcome of debt restnicturing offers by manipulating input 
data, and borrowers would be unable to challenge the results. Clearly, dus is not 
what Congress intended. 

Our office has received reports of otliersiimTar cases m which the A d nunistr a to r has 
mappropriatery intervened to overturn r^S appeal decisions, and we i 
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legal options to stop these abuses from cootintdng. We hope that Gongrert will take 
the neeessajy action to correct this problem. 

b. How to Correct the Problem 

To oonect this problem, Congress could take two approaches: (1) Congress could 

statutorily Hmk the A dministrato rs authod^ 

or (2) Congress could remove die HAS from die FmHA and allow die NAS to tunc- 

tion as an independent agency, directly under the authority of the Secretary of 

Agriculture. 

(1) Statutorvjjmntat^ 

the NAS is part of FmHA, there is Hkeryto be contusion abc>m the delegation 
of authority to review and decide appeals. On the one hand, the tact that the 
NAS has been placed within FmHA has led the agency to believe that the Ad- 
uunistralor of FmHA has ultimate authority and supervisory responsibility 
concerning NAS activities. We, on the other hand, believe that it is absolutely 
dear from the statutory language and congressional reports that the purpose 
of the NAS is to provide an independent tbrumrbr appeal rndews, free rrom 
the influences of FmHA employees and policy maker* 
contrasting views wfllundo^^ 

tkm to stop the illegal interventkn * 

process. 

Congress could resolve tins problem by amending the appeaj provisions in 
§ 608 of the Agricultural Credit Act of 1987 to ehmfy die independent ded- 
sjon-making role of the NAS and exclude the Adndnhnrator from the appeal 
review process. If Congress decides that the NAS shouM remain within the 
FmHA, a clarifying amendment is esseritial to settle this conflict . 

(2) Removal of the NAS From FmHA We believe that tins is the best solution to 
the problem. Removing die NAS from FmHA would dearrymcrease the inde- 
pendence of the NAS and decrease the possibffity that FmHA employees or 
theAdniinistratorcotiMtanu^withorothe 

an NAS appeal process. It could also piovide die USDA widi an opportunity 
to consolidate appeal cases in which more than one USDA agency adverse 
determination is at issue. 

When a tanner receives an adverse detennination from a USDA agency, he or 
she has a right to appeal the decision within that agency . However, many 
determinations made by one agency relate to and affect determinations made 
by another USDA agency. 
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For example, when the Soil Conservation Service (SCS) determines that a 
farmer is not actively applying a conservation plan, ASCS in turn makes a 
determination that the farmer has violated conservation compliance laws and 
is therefore ineligible for USDA programs, mcluo^FmHA fanner loan 
p rogr am s. FmHAin turn determines that because the farmer violated conser- 
vation compliance laws, the farmer is ineligible for program loans, bi this 
scenario, three separate agencies have made separate but interrelated deter- 
minations, and each determination must be separately appealed within each 
agency. 

Coordinating the three separate hearings is a nightmare. If the farmer's only 
basis for requesting an FmHA appeal fcfthe assertion that the ASCS conserva- 
tion compliance determination fc wrong, the ASCS determination must be 
overturned before the FmHA appeal hearing is held. Without a favorable 
ASCS appeal decision, the FmHA appeal is pointless. 

One logical solution to this problem is the establishment of an independent ap- 
peals division within USDA that is an agency in itself. There are two obvious 
advantages to this approach: (1) the Independence'' of the appeal review 
would increase because the hearing officers would not be employees of the 
agency responsible for making the adverse detenninations and therefore 
would not be subject in any way to the i nappr o pri ate influence of the agency 
Administrator; and (2) hearing officers would be able to review interrelated 
adverse determinations by different agencies and reach a final appeal decision 
within a single forum. 

Establishing an independent USDA appeals division makes sense from the 
farmer's perspective because it would simplify and streamline the appeal 
process and eliminate frustration and costs. It would also ensure the inde- 
pendence of the appeal and discourage the kind of "turf battles'* that we have 
observed in the FmHA appeal system between die NAS and the Administrator. 

I have attached as Exhibit A detailed comments that I prepared on ASCS 
proposed 1991 appeal regulations. These comments explain problems with 
the ASCS appeal system, focusing on the interrelationship of USDA agencies 
and the detenninations they make. The comments illustrate the obstacles 
farmers face when they try to challenge interrelated USDA agency deter- 
minations and illustrate the confusion and frustration that result from multi- 
ple appeals. 
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F. CONCLUSION 

FmHA has historically demonstrated a dismal performance record regarding its 
duties and responsibilities to provide formers with a fair and impartial appellate 
review process. The agency continues to resist appeal refbnns and deliberately un- 
dermines the NAS at the highest levels. FmHA employees in county and state offices 
continue to disregard laws, regulations, and procedures established by Congress to 
safeguard the rights of FmHA borrowers. The situation is deplorable. 

We thank Congress for holding these hearings and maintainin g its commitment to 
thousands of famfly farmers who depend on FmHA tow-interest assistance loans, 
and we hope that Congress will respond to issues and problems described in this tes- 
timony. It is unfortunate that we must spend so much time and energy dealing with 
agency abuses when there are so many pressing agricultural issues and problems 
facing our country. I hope that the information I provided in this testimony sheds 
some light on the problems FmHA borrowers are experiencing with the FmHA ap- 
peal process, ami I hope that these problem 

Respectfully submitted, 

FARMERS' LEGAL ACTION GROUP, INC 



Timothy J. Sullivan 
Attorney at Law 
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Senator Conrad. Thank you very much. 

Next we will hear from Mr. Pete Morrow, the director of the 
Southwest Farm Advocacy Group. 
Welcome. 

STATEMENT OF PETE MORROW, DIRECTOR, SOUTHWEST FARM 
ADVOCACY GROUP, PHOENIX, AZ 

Mr. Morrow. Thank you, Senator. 

Southwest Farm Advocacy Group is a private consulting compa- 
ny, with offices in Phoenix, Arizona and Lubbock, Texas. We have 
clients nationally, and to date have assisted some 700 farmers in 42 
States at latest count, with FmHA and other ag-related credit prob- 
lems. The majority are family farmers. 

We have appeared in front of 28 hearing officers, which is about 
35 percent of the current roster of 85 of them. 

Before setting up this business 4 years ago, I was a banker for 20 
years and I have been on that side of the table, as well. 

I testify here today as somebody who has observed literally for 
the last 3 years, on a daily basis, the appeals staff, the program 
staff and farmers with problems, with both of them. I think I can 
pretty much endorse about everything that has been said here, and 
all of the folks here, except Ms. Dillon, I have known before and 
talked to in one fashion or another. I have appeared before Mr. 
Fennell and do many of the same things that Ms. Russo does, in 
terms of appeals. 

Congress created what was supposed to be an independent 
agency. I think we all know, and there has been adequate testimo- 
ny here today that it is not. I will let that alone. There is, however, 
nothing wrong with this organization other than its lack of 
independence. 

It is the highest quality group of people at its level I have ever 
encountered. After 20 years as a banker, I have been regulated by 
and for and with just about every other agency in town. I was on 
the Grace Commission for a year in 1982, and I was all over the 
place in the Federal Government. I have never quite encountered 
as high a group of qualified people, and that should be said. It is 
well run. It is very efficient. 

These hearing officers sit out there with their laptop computers 
and they do not have support staff and they make their decisions, 
and it is very low cost. People return phone calls and, if you need 
something quickly, they will FEDEX it overnight. It is a level of 
response that I do not see in the United States Department of Agri- 
culture otherwise. 

It also worked well for the first year or two or something like 
that. There was one hallmark of that staff, and it was a fierce inde- 
pendence and they would come right out and tell you, "I'm going to 
call it like I see it, and if you don't like it, tough," to both the ap- 
pellant and Farmers Home Administration. It was very refreshing, 
when you had bad decisions for the most part that you were 
taking. I generally do not appeal good decisions. There is no point 
in it, and I tell my clients that, unless there is some very strange 
procedural reason to do that. 
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But the system essentially worked. Obviously, the program staff 
has been hostile — more hostile than I knew, after listening to Ms. 
Dillon's testimony on some of those early days. 

One of the important things I think is the perception at the NAS 
that she shouldered most of that burden while she was Director of 
the staff. This staff changed markedly when she left. I do not see 
her departure as a cause of anything but the result of it. Obviously, 
as I said in my written testimony, I do not speak for Ms. Dillon. I 
have never met her until today. I can speak for what they are 
saying out in the field, however. I talk to a lot of hearing officers. 

They say she was a fiercely independent person, protective of the 
agency, of the National Appeals Staff, I should say, protective of 
individual hearing officers and the one who shouldered the flack. 
They talk about memos that are coming out with regularity today 
from the program staff that never came out before. They got 
stopped in Washington. There is no question that my testimony 
will just buttress the others, that there has been a significant 
change in a number of ways, and it is not a good one. 

Let me weigh in with several of the examples I put in my pre- 
pared testimony that I think may fill in a couple of points on what 
we are talking about here. 

My first exposure to any of this was October of 1990. I had done 
at that point some 40 hearings and I believe the system worked 95 
percent or more, in terms of being fair and honest. I certainly did 
not win all the hearings, but I believe it was a fair and honest 
system. 

I got a letter from Mr. Ausman, which is my exhibit 1, that says, 
"On further review, the hearing officer's decision is hereby re- 
versed. This, concludes the administrative review of your case." 
That is a letter to an appellant. 

My farmer client applied for a guaranteed loan in the spring of 
1990 and was turned down by the county committee. We appealed 
and won. FmHA asked for a review, and Ms. Dillon upheld the 
hearing officer. We went back to the county and we were turned 
down a second time for feasibility reasons. We appealed that and 
won. FmHA asked for a review and the decision was upheld again 
by Ms. Dillon. At that point, both decisions were administratively 
final. The language is crystal-clear in the regulations, at 1900.61. 
With her decision, it was administratively final. 

I called the county and asked them where the file was and what 
was happening to this administratively final decision, and they 
said, well, we have sent the file back to Washington, we are going 
to overturn it. I asked the officers, I recall something like, "What 
are you smoking? There are no provisions for that in the regula- 
tions." And he said, "Well, you will see," and 2 months later this 
came out. This is October, by the way, and this was an operating 
loan. You really do not need money in October to grow cotton in 
west Texas. 

The objectionable thing here, echoing Ms. Russo's comments, is 
the Administrator chose to jump right in and make a decision for 
which there is no regulatory basis whatsoever. He simply made a 
decision. Second, he did not overturn the hearing officer and send 
it back for another hearing, where all sides would be represented. 
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He simply said this concludes administrative review of your case, 
end of discussion. 

I asked repeatedly for some explanation of that and never got 
any from anybody. Then I came in possession of exhibit 2, which is 
attached to the prepared statement, which is an OGC memo, in- 
volving another case in Missouri that was delivered to me by a 
Farmers Home County Supervisor that quotes in this OGC memo: 
"NAS is responsible to the Administrator pursuant to FmHA In- 
struction 2003-A, * * * therefore, the Administrator has the au- 
thority to reverse NAS decisions." That is the organization chart. 
There is nothing in there about appeals or authorities or anything. 
It says the Director reports to the Administrator and, hence, based 
on this, its all I have ever seen, the Administrator has asserted the 
authority to go out and make appeals decisions, not reverse them 
or review them, but make them, in effect. 

Also as mentioned earlier here, you heard testimony last year on 
a memorandum that the Administrator put out, dated February 7 
of last year, which is also an exhibit in my presentation here. [See 
exhibit 3.1.] I will not rehash it. The point is that a program staff 
dominated working group came up with, I guess, it was 13 recom- 
mendations, 10 of which Ms. Dillon opposed, and it was implement- 
ed or is in the process of being implemented, in any event. 

More interesting to me is a letter or a memorandum, 8 pages 
long, single-spaced, that I included [see exhibit 4], from a David T. 
Chen, who is the Associate Administrator of the Farmers Home 
Administration, to Acting Director of the NAS, John Gleason, in 
August, which is basically a line-by-line recitation of the exact reg- 
ulations that should be worked up by NAS to be published as the 
rules, implementing the memo of the Administrator about these 
changes. And as was said earlier, they were not going to publish 
them at all, until you objected. But, in fact, the language has been 
dictated by a member of the program staff, Mr. Chen, in a memo to 
Mr. Gleason. 

In November 1991, I received another decision, which is exhibit 
5, which is a fairly routine application for voluntary conveyance 
with release of liability, a decision which had to be decided by the 
Administrator under the regulations, because it was over the State 
director's limit. The memo came back with one little line in the 
last paragraph, saying, "This rejection is not appealable." 

I went up to the appeals staff and said, hey, give me an appeal 
hearing, this is clearly appealable under the applicable regs, and 
cited them. They came back, and what I left out here, with a justi- 
fication citing regulations, which I went through line-by-line with 
them and said there is nothing in here that says this is not appeal- 
able, and they said, well, let us take another look. Then I got the 
letter which is attached to my prepared statement [see exhibit 6], 
basically saying, without citing any regulatory factors at all as to 
why it was not— just simply stating it was not appealable. 

I called the head of that area, who has since been transferred to 
a more senior position in Washington, and I said, what gives here? 
He said, well, bottom line, if the Administrator says it is not ap- 
pealable, I guess it is nonappealable. So apparently the NAS did 
not even look at the merit" of the nonappecdability and made the 
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decision on it. Thev simply will not from now on, apparently, look 
at decisions made by the Administrator, that's the way I read this. 

I also attach here, but I will not spend a whole lot of time on it, 
because I think Ms. Dillon's testimony is compelling. I hear stories 
all the time of intimidation of hearing officers, by State office per- 
sonnel, strong language, letters, protests. I just happened to get one 
a couple of months ago that says, under the name of Neal Sox 
Johnson, a name that has some power and respect within Farmers 
Home, "that this decision clearly demonstrates the hearing offi- 
cer's inability to review facts and make a sound decision." [See ex- 
hibit 7.] 

Hearing officers are ordinary people, and when they get letters 
like that down from Washington through their boss in Denver that 
say justify this, and not knowing whether it is in their personnel 
file or not, I suspect that has an impact. 

Finally — and then I will conclude — I bring to your attention the 
edition of NAS Notes, which is an internal newsletter used as a 
communication device by the NAS, dated February/March 1992, 
and there is an attachment to that which is a memorandum to the 
Director, Frederick Young, from the Administrator, La Verne 
Ausman, which happened to be one of my cases that he is talking 
about here. And it states, "Our review of the appeal indicates that 
the initial decision was correct and should not have been over- 
turned. We request that in the future" — excuse me, I am reading 
the wrong one. 

This decision that I was involved in: "The hearing officer has 
acted outside the scope of his authority in ruling that a decision 
that has been made at the administrative level of FmHA is incor- 
rect. * • * Please review the subject decision and take the neces- 
sary corrective actions." [See exhibit 8.] 

This was a case involving a 7-year-old contract of guarantee, and 
neither the regulations nor the contract of guarantee were consist- 
ent with the Administrative Notice that came out, and the FmHA's 
only argument was the Administrative Notice controlled, and the 
hearing officer rejected that and based his decision on the regula- 
tions, and this is what came out. 

I do not know what the appropriate corrective action was, be- 
cause the claim had already been paid. FmHA could not get their 
request for review in time within the 12 days, and they ultimately 
paid the claimant. Then they went to the Administrator who put 
out almost a gratuitous memo saying do not do this again to the 
hearing staff. 

The Director basically attached this letter to this NAS Notes 
issue, with the following comments: "We had a case where a hear- 
ing officer overturned the denial of a subordinate" — excuse me, the 
wrong event. "The attached memorandum was received recently 
from the Administrator. While the memorandum deals with a spe- 
cific appeal, the assertion that a hearing officer issued a decision 
contrary to guidance provided in an FmHA AN is disturbing. We 
cannot issue decisions which are in conflict with guidance provided 
by the Administrator, whether that guidance is in AN's, regula- 
tions, unnumbered letters, et cetera." I have been wondering what 
"et cetera" is. We are going to make decisions based on "et 
cetera"? [Laughter.] 
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I do not know what an administrative level is. I have asked hear- 
ing officers how they interpret that direction from Mr. Ausman, 
and they say, well, it is probably any decision made in Washington 
and some made at the State, so we do not know which of those are 
not appealable any more. 

Let me note three other things in that NAS Notes. On the front 
page is the following quote: "We are not to let our hearings turn 
into legal proceedings and not let appellants 9 representatives move 
us to issue a decision based on legal types of arguments." 

There is another memo from the Administrator pointing out a 
hearing officer error on a technical problem with some other case 
that I will not get into. 

Finally, there is another interesting one on the same issue. The 
Director states, at paragraph 2.C.: "We received some clarification 
on FmHA Instruction 1951.312. A letter (copy attached) from the 
program staff provides * * *." And that letter says [exhibit 8.6]— 
this is from the Director, Servicing and Property Management Di- 
vision, to Director Young of the NAS: "This replies to your Janu- 
ary 22, 1992, memo requesting clarifications on two sections of 
FmHA Instruction 1951-G," and he proceeds to clarify it and says, 
"We appreciate this kind of interaction, as it assists SFH/SPM in 
improving the clarity of our instructions and NAS in rendering de- 
cisions consistent with program policy." 

The effect of all of this is to say to the hearing officers that they 
are n ot to look at statutes or law at all, they are not to look at the 
(JFK's. They have been instructed in a mem o tha t Mr. Fennell sub- 
mitted with his testimony not to look at the CFR's. They have been 
instructed to rely on instructions, policies, guidance, et cetera, and 
AN's. 

Interestingly, in the Chen memorandum, you will notice t hey a re 
proposing to have instructions that are different than the CFR's, 
and we do not know what that is going to result in yet or how they 
are going to be different, but that is apparently coming to us. 

I have heard also from a number of hearing officers, as Mr. Fen- 
nell testified, that the statement was made at their San Antonio 
meeting in March that, "Remember, we are all part of the FmHA 
team: 9 ' And I have hard another quote from another hearing offi- 
cer to that effect directly from the Director himself, the new Direc- 
tor, Mr. Young. 

I would ask you to reflect, if you were going into a hearing on a 
U.S. Government matter with FmHA or ASCS or the IRS or Veter- 
ans Disability or whatever, and you thought that the hearing offi- 
cer, before he came into the room, was just directed "remember 
who you work for." I have an old-fashioned notion, I think they 
work for us somehow, and not the program staff. 

I will conclude with that. My further conclusions are in the writ- 
ten testimony. Clearly, there is direct impact here and direct 
things, such as the Administrator saying I can overturn any deci- 
sion, such as him saying that "my decisions are not reversible," 
such as saying, "You will not ignore AN's, you will accept guidance 
from me on questions," and obviously all of these things, plus the 
other penumbra here that has been testified to has created a con- 
siderable impact on hearing officers. 
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I will tell you, with total confidence, I cannot prove it, I do not 
have any decisions that say, "by the way, I would have decided this 
differently before Pam Dillon left," but I can tell you there are de- 
cisions out there I have gotten that are different and they were de- 
cided differently than they were before. I have been told that by 
FmHA NAS management, by certain individuals who have said to 
me they are seeing different decisions coming back from different 
hearing officers than they were decided before. 

Let us face it: If you think that you are going to get flack by 
making a decision against FmHA and you think you might get re- 
warded for it, then it is probably going to have an influence on the 
way you look at certain kinds of cases. 

I would close with one more citation [see exhibit 9.1], the NAS 
Notes, June of 1992. In paragraph D, it reads: "Kudos to Susan — 
The FP Chief from Iowa" — this is a quote from Director Young — 
"The FP Chief from Iowa sent us a letter regarding an appeal 
review decision recently issued by Susan. He stated: * * * it pleas- 
es us so to be writing this letter on the decision recently rendered 
by your staff. * * * Too many times, we see decisions overturned 
because of technical problems which do not materially affect the 
final analysis. It is refreshing to see this common sense attitude 
manifest itself in this decision." [See exhibit 9.1] 

Of course, we do not know what "technical problems" the hear- 
ing officer chose to overlook, whether they were in laws or any- 
thing like that. I suspect if I wrote that letter, it would appear in 
NAS Notes only if I was trying to build a case to fire a hearing 
officer. I do not think it is appropriate to reward hearing officers 
for finding in favor of Farmers Home, by putting quotations in 
there of "kudos" when you do it right, but we are going to slam 
you and ask you to explain it, when you do it wrong. I think it is a 
conflict of interest that the hearing officer has, in effect, that 
should be disclosed, if anything, in hearings, that it has been im- 
posed on them, not that they want to. 

I urge you to pass this bill. I think it certainly could be refined, 
but there are many things in it that will be very helpful and will 
«top this serious erosion. 

I would finally add that I do not think it is irreparably broken. I 
think it is on its way clearly and inevitably to there. It is not 
where the NAD is, as described by Ms. Russo. It still works for 
many of my clients, but the direction it is headed is very clear and, 
if it is not stopped, it will be back to where we were pre-1987, with 
the sham system of reviews that FmHA ultimately wants this ap- 
peals system to turn into. 

Thank you. 

{The prepared statement and attached exhibits 1-9 of Mr. 
Morrow follow:] 
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Chairman Conrad and members of the Subcommittee, thank yon for the 
oppor tuni ty to appear before yon. I want to give yon my perspective on 
the proposed USDA National Appeals Division Act of 1992, with particular 
reference to my experience with the Farmers Home Administration 
(FmHA) and its National Appeals Staff (NAS). 



INTRODUCTION 

Southwest Farm Advocacy Group is a private consulting company with 
offices in Phoenix, Arizona and Lubbock, Texas. We have advised or repre- 
sented over 700 farmers in 42 states with FmHA-related credit problems. 
The vast majority are family farms, owing FmHA $50,000 to $500,000. 

Since 1989, I have personally participated in 111 appeals on behalf of 
farmers in 17 states. In many other cases I have counseled a borrower's 
local attorney or represent ative on appeal issues, or coached farmers who 
have chosen to represent themselves. Of a current 85 Hearing Officers, I 
have appeared before 28 of them in all parts of the country. I have 
maintained frequent on-going contact with each NAS area office and many 
Hearing Officers in connection with the hearing process. 

Issues we have appealed include loan restructuring, new loan- eligibility, 
payment releases, Farm and Home Plans, appraisals, inventory sales, bad 
faith issues, Debt Settlement, guaranteed loans and shared appreciation 
issues, among others. We have argued virtually all types of issues that are 
appealable under FmHA regulations. 

Before starting the Southwest Farm Advocacy Group in 1988, I was a 
commercial banker for 20 years, most recently as President and CEO of an 
Arizona bank. I began my career with the Export/Import Bank in 
Washington, and spent 1 1 years with a Chicago bank with extensive busi- 
ness lending operations throughout the Midwest and High Plains before 
moving to the Southwest. I was born and raised in southwest Missouri and 
was active in my family's poultry business through college years. I hold a 
degree in Economics from Harvard University, and attended Georgetown 
University Law Center. 
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SCOPE OF TESTIMONY 

The USDA National Appeals Division Act of 1992 is good legislation and 
should become law. 

• It will promote fair and impartial treatment for USDA program 
participants. In particular, removing the NAS from FmHA's con- 
trol will restore the independence of its Hearing Officers which 
has eroded over the last 2 years. The bulk of my testimony will 
focus on this issue. 

• The various USDA commodity, conservation and financing 
programs have grown more complex and intertwined, and a 
single appeals division will allow a consolidated approach to 
cases in the best interest of program participants and the 
Government. 

• One appeals organization is more efficient than separate ones 
and should save taxpayer money. 

In addition, various miscellaneous provisions in this Bill will correct cur- 
rent problems with the NAS appeals process. I will comment on several of 
these issues at the end of my testimony. 

I. FmHA AND THE WAS 

FmHA has a well established history of failing to follow law and regula- 
tions in serving its borrower clientele. Extensive testimony before this 
panel and elsewhere has documented arbitrary, unfair and illegal practices 
by FmHA in administering its farmer programs. 

I work day in and day out with farmers around the country who have 
problems with FmHA county offices. At best count I have dealt with over 
100 FmHA offices. While I have found many of FmHA's personnel to be 
hard-working and conscientious, the Agency simply generates large num- 
bers of bad decisions. The many complex reasons for this are beyond the 
scope of this testimony. For whatever reason, I consistently see FmHA 
decisions — documented and in writing - that are plainly contrary to 
regulation. 

This Subcommittee also has heard extensive testimony about the internal 
appeal/review process used by FmHA prior to the creation of die NAS. 
While I was not involved at that time, it is obvious that process was a 
sham which offered farmers no real opportunity for fair appeals. 
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Congress recognized the need for a truly independent, effective appeals 
system for FmHA, and created the NAS in the Agricultural Credit Act of 
1987. It is clear from that Statute, as well as the legislative history and 
the implementing regulations that die NAS was to be an independent and 
impartial body. It was to be free from the influence of the Program Staff. 
Though it was located within FmHA, with its Director reporting to the 
Administrator, it was to be independent. 

I have observed the National Appeals Staff and the FmHA Program Staff at 
close, range for over three years. I offer three personal observations: 

• The NAS has assembled an exceptional organization. I find the 
Hearing Officers and other Administrative personnel to be 
unusually professional and well organized. Appeal and review 
decisions generally are well written and intellectually sound. 
Personnel, from clerical staff through management, are respon- 
sive and helpful. 

The most pervasive attitude among the staff when I started 
doing appeals in 1989 and 1990 was a fierce independence. 
Hearing Officers typically exuded, and often openly stated, their 
jealous prerogative to make objective decisions, and if FmHA or 
the appellant didn't like it, that was too bad. The majority of 
them are still trying hard to be truly independent, in my judge- 
ment. 

• Understandably, the Program Staff has resisted the appeals 
process. In 1987, then Administrator Vance Clark testified in 
strong terms before this Committee, opposing any review of pro- 
gram decision-making. Reportedly, certain Program Staff mem- 
bers refer to the NAS as the "National Advocate Staff." We get 
reports from farmers all the time that they are told by County 
personnel that if they appeal a decision, they will be considered 
hostile and won't get any future services. 

Certainly no one likes to be second-guessed, and FmHA has 
never before had to peacefully co-exist with a true appeal 
system, but I observe that the level of hostility and resistance is 
substantial. I believe this hostility is fueled by die apparent 
success of FmHA's attack on the NAS, and the diminution of its 
independence, which is the main subject of my testimony today. 
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• During the early stages of the NAS, the inevitable conflict 
between this supposedly independent unit and on openly hostile 
Program Staff was apparently deflected by NAS management 
and there was no visible impact on NAS independence. Recently, 
the tide has turned -- the independence of the NAS is being 
steadily eroded. The change in course coincides with the 
departure of the initial Director of the NAS, Pamela Dillon. 

I understand that Ms. Dillon will testify at these Hearings and 
she can speak for herself on this subject. I have never met her 
and I do not presume to speak for her. I can, however, tell you 
what is being said about her in the field. Hearing Officers speak 
of Ms. Dillon - to this day - almost in awe. They perceive that 
she was fiercely independent, protective of the integrity of the 
NAS, protective of each Hearing Officer and that she shouldered 
whatever flak came from the Administrator or the Program Staff 
and let the Hearing Officers do their job. It is commonly 
understood by many Hearing Officers that she left in frustration 
because she was not prepared to accede to changes being 
imposed on the NAS which would compromise its independence. 

I observe that Hearing Officers know that the rules of the game 
have changed, and they don't like it. Some Hearing Officers have 
expressed to me that they are "bulletproof and say with pride 
that they are going to keep right on "calling them like I see 
them." Most keep a stiff upper lip and don't confide in me. It is 
safe to say that only a few are truly "bulletproof and will not be 
impacted in some way by the changed environment. NAS 
management personnel have told me they have seen a change in 
certain Hearing Officer's decisions. 

Given NAS' location within FmHA, the Administrator's assertion of total 
control over it and the hostility of the much larger Program Staffs, perhaps 
it was inevitable that NAS independence would be compromised. There is 
no "smoking gun", no single, clear event which marks die transition. Pam 
Dillon's departure was not the cause, but the result of what has happened. 
We got from there - relative independence - to here -- clearly compro- 
mised independence - in a series of steps over the last two years. I would 
like to share with you, from the perspective of my firm and my family 
farmer clients, some of the events of this period that document this 
diminished independence. 
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1. On October 16, 1990, I received t letter from Administrator Ausman 
(Exhibit 1), which was a shock. At that time I had sailed through about 40 
appeals - winning some and losing some — very comfortable with the 
independence and integrity of the process. Mr. Ausman's memo said to me 
that he had the power to disregard regulations intervene in an appeal on 
behalf of the Program Staff whenever he wanted to. 

My client had applied for an FmHA Guaranteed Operating Loan in March 
1990. He was determined ineligible by the County Committee and 
appealed. The Hearing Officer reversed FmHA. The NAS Director reviewed 
the decision at FmHA's request and upheld the Hearing Officer. FmHA then 
turned the borrower down a second time based on plan feasibility. We 
appealed and the Hearing Officer again reversed FmHA. Again, at FmHA's 
request, the NAS Director reviewed the decision and upheld the Hearing 
Officer. Mr. Ausman then issued his "reversal" of the Hearing Process. 

This farmer followed the rules in exercising his rights to appeals under the 
Agriculture Credit Act of 1987. He won two hearings, both of which were 
reviewed and upheld by the NAS Director. By regulation at 7 CFR 1900.61 
these decisions reversing FmHA were administratively final. The 
Administrator overrode the process and on "further review" simply 
reversed the Hearing Officer and concluded administrative review of the 
case. 

The point of this example is not whether FmHA was right or wrong in 
denying my client a loan, or whether the Hearing Officer was right or 
wrong in her decision. The point is the appeals process was gutted with 
the Administrator's signature. 

In various correspondence with the NAS, the Administrator and other 
Appeals Staff members, I protested this decision and asked for the regula- 
tory basis for the Administrator's authority. I received none. 

Later, I encountered three other cases of Administrator overturn of deci- 
sions. At a subsequent hearing on one of these cases I was provided an 
OCC memorandum (Exhibit 2) which on Page 4 states "NAS is responsible to 
the Administrator pursuant to FmHA Instruction 2003- A, Exhibit A, Page 
7; therefore the Administrator has the authority to reverse NAS decisions." 
Section 2003-A is the organizational structure regulation and says nothing 
about the authority of the Administrator to overrule appeal decisions. 
FmHA's position seems to be that because the NAS Director reports to the 
Administrator, any function the Director is designated to perform can also 
be performed by the Administrator. 

I believe this position is directly contrary to appeals procedure and guts 
the concent of an indeoendent Aooeals Staff. 
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2. The Administrator has issued a February 7, 1991 memorandum 
(Exhibit 3) detailing a number of changes to be made in the appeals 
process. This memorandum arose from the recommendations of an 
"internal agency working group" established in July 1990. As Mr. Ausman 
testified before this Subcommittee last year, the Group consisted of two 
members from FmHA's program areas, two appeals staff members, a 
representative of the OGC and a representative of "my office." (I once 
referred to this working group as consisting of two NAS people and four 
Program Staff. I was corrected by a senior program person that it con- 
sisted of two Program Staff and two appeals staff — equal representation! 
After reviewing Mr. Ausman*s testimony, I will correct my characterization 
- the working group consisted of three FmHA Program Staff and their 
lawyer, along with two appeals staff members.) 

Your Subcommittee heard extensive testimony on this memorandum last 
year and I will not rehash its substance here. The point is, significant 
reductions in the scope of Hearing Officer review were developed by a 
working group consisting mostly of Program Staff people. NAS policy and 
procedures should be developed within the NAS, with no input from the 
Program Staff. It goes without saying that there was no representation in 
this process on behalf of appellants or the public. In fact, FmHA had 
planned to issue new regulations without publishing them, until the 
Chairman of this Subcommittee objected. 

This encroaching role of the Program Staff in managing NAS affairs is 
further illustrated by an August 14, 1991 memo from David T. Chen, 
Associate Administrator, to John Gleason, Acting NAS Director, directing 
implementation of the February 7, 1991 memo (See Exhibit 4). Mr. Chen 
(who is not the Administrator) instructed Mr. Gleason to prepare specific 
new proposed regulations and provided him with specific language to be 
used. 

Finally, the Administrator's February 7, 1991 memo announced a 
"appeals/program working group that will meet on a continuing basis to 
discuss policy and issues of interest." The Administrator explained in the 
memo that "it was felt that due to the fact that official program policies 
have a direct effect on issues being decided in hearings, that it is important 
that the appeals staff be aware of the official policies being implemented." 
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NAS doesn't need continuing input from the Program Staff on "policies" in 
order to render decisions. Does a trial Judge require continuing input from 
the Prosecuting Attorney on hit current policies on criminal prosecutions 
in order to try cases? A truly independent NAS would make decisions 
based on facts in the record and applicable laws and regulations, and not 
on some nebulous concept of current FmHA "policies." Taken to its absurd 
extreme, FmHA could adopt a "policy" that a hearing decision can not be 
inconsistent with the program decision being appealed. 

3. In March 1991 the Office of Inspector General issued a report on 
FmHA appeals that called for "strengthened management controls." As 
North Dakota Secretary of Agriculture Sarah Vogel testified at hearings 
before this Subcommittee last year 

"...I find it astonishing that the Office of Inspector General would 
now recommend in the findings and recommendations sections of 
its Report No 04600- 13- A that "management controls over appeal 
decisions needs to be strengthened. This is nonsense." 

No one can argue against effective "management controls" over the NAS, or 
any other Government entity, to assure that taxpayers dollars are spent 
wisely, that decisions are in fact fair and accurate. The question is, who's 
management control? If the management control is by the same people 
who are making the Program Staff decisions which are being reviewed, the 
whole concept of an independent and fair hearing is vitiated. 

4. At the hearings on the NAS held by this Subcommittee May 21, 1991, 
Administrator Ausman discussed some of his concerns about the NAS. He 
stated on Page 2 that "Congress struck the right balance" in the 1987 Act 
At Page 3, "... Just as we provide continual guidance on operating proce- 
dures to our Program Staffs, we must also do the same with the Appeals 
Staff." At Page 4: "... the National Appeals Staff has attempted to function 
with insufficient guidance as to the proper scope of review or p ro c ed ur e s 
to be followed..." On Phge 7 he states his objective to upgrade the perfor- 
mance of both Program Staff and the Appeals Staff and that, "I am 
vigorously pursuing that goal on both fronts. Neither the program side nor 
the appeals side should dominate the process." 



The Administrator, in my Judgement, has die wrong perspective. There 
no "balance" to be had here. You cant balance tode pendence. You 
have h or you don't 
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5. In November 1991, I received a decision on in application for 
"Voluntary Conveyance in Full Satisfaction of Debt" on behalf of an Arizona 
fanner. As the amount involved exceeded the State Director's authority, 
the application was submitted to the Administrator for decision. He 
rejected the application, based in part on ejt pjrjfi information submitted 
by the State Director which appellants maintain is erroneous. The decision 
memorandum dated October 28, 1991 (Exhibit 5) states "this rejection is 
not appealable." 

I asked the NAS to schedule a hearing, because I believed the 
Administrator's decision was an adverse action appealable under the 
Regulations at Paragraph 1900-B. I believe appellants should have had 
the opportunity to rebut the erroneous information. My request was 
denied giving no reason (Exhibit 6). In a telephone conversation with the 
NAS Area Office I was told, "If the Administrator says it's not appealable, I 
guess it's not appealable." 

This is the only case I have seen personally where the Administrator 
asserted a program decision to be non-appealable. No reason was given. I 
don't know if the Administrator is asserting that any decision made by him 
is non-appealable. If the Administrator reserves the right to determine 
which issues are appealable and which are not, the potential for cutting 
back the scope of appellant rights is considerable. 

6. In May 1992, we received a decision of the NAS reversing FmHA's 
denial of Loan Servicing for a Texas borrower. Following the decision, die 
Texas State Office requested a review, and the letter in the name of State 
Director Neal Sox Johnson contains a strong personal attack on the Hearing 
Officer (Exhibit 7). The letter states on Page 3 that the decision "clearly 
demonstrates the Hearing Officers' inability to review the facts and make a 
sound decision." He states, "the Hearing Officer is grabbing for straws, 1 ' 
that he made "a blind assumption," and a "tremendous assumption." 

FmHA clearly has the option to request review of decisions they think are 
incorrect. But the personal attack, the characterization of incompetence on 
the part of the Hearing Officer made in the name of Neal Sox Johnson, is 
clearly intimidating. This is the only example I have in writing, but other 
Hearing Officers have told me of strong personal criticism they have come 
under from Program Staff. 

Such behavior is not unexpected. Hearing Officers know that criticism 
comes with the job. If they are effectively insulated from this criticism in 
terms of their own career and job situation it is one thing; if they perceive 
that the Program Staff has an increasing role in management of die 
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Appeals Staff; such criticism is the same of Neal Sox JohttsoB has a chilling 
effect on Hearing Officers. Several other Hearing Officers have mentioned 
this specific incident to me. They know about it and they are concerned 
it. 



7. Recent communication within the NAS would seem to confirm that 
the NAS is responding to the Program Staff as the Program Staff would 
have it. I am told that at their Annual Staff Meeting in San Antonio this 
March, the Director reminded all Hearing Officers to "remember you are all 
part of FmHA." 

The February/March edition of NAS NOTES (See Exhibit 8), which is the 
NAS' internal newsletter, attached a copy of a memorandum to Director 
Young from Administrator Ausman concerning an appeal case where a 
Hearing Officer reversed FmHA. I represented the appellant at this hear- 
ing. FmHA argued at the hearing that an Administrative Notice, put out 
well - after the fact, and which was at variance with the regulations, 
controlled their decision. The Hearing Officer reversed, correctly in my 
opinion. FmHA had the right to seek a review by the NAS Director. We 
don't know if they sought such a review or not, as we have no evidence or 
copies of it. 

in any event, outside the established appeal procedure, the Program Staff 
obviously got this file to the attention of the Administrator who sent the 
memo to Mr. Young: The Hearing Officer has acted outside the scope of his 
authority in ruling that a decision that has been made at the 

Administrative level of FmHA is incorrect please review the subject 

decision and take the necessary corrective actions." 

This memo is instructive from several points of view: 

• Once again, the Administrator is jumping into an individual appeal 
case outside the scope of established procedure. 

• There were apparently other memos and/or conversations 
involved in this case to which we are not privy, because more 
than one hearing staff member have commented to me that the 
particular Hearing Officer was severely rebuked over this matter. 

• The Administrator makes, dear that a Hearing Officer may not rule 
on a decision "made at the Administrative level" of FmHA. I have 
asked Hearing Officers how they define the "Administrative level" 
and a typical response was "any decision made in Washington, and 
some made at the state level." 
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In Paragraph F of that NAS NOTES, the NAS Director states, "...the assertion 
that a Hearing Officer issued a decision contrary to guidance provided in an 
FmHA AN is disturbing. We cannot issue decisions which are in conflict 
with guidance provided by the Administrator whether that guidance is in 
an AN, Regulations, unnumbered letter, etc." The effect of the 
Administrators memo and the Director's comments are that "guidance", 
whatever that is, will be followed and AN*s, unnumbered letters, and "etc." 
are of the same suture as regulations. 

Also in this connection, the first page of that NAS NOTES states, "...we are 
not to let our hearings turn into legal proceedings and not let appellant 
representatives move us to issue a decision based on legal-types of 
arguments..." The message in this NAS NOTES is clear - that Hearing 
Officers are to decides cases based on current FmHA "policies" and 
"guidance" and not be bothered with details like "legal-types of 
arguments." 

That NAS NOTES also contains another letter from the Administrator to die 
Director on a technical issue involving subordinations. It points out a 
Hearing Officer "error." At Paragraph D the Director states, "The 
Administrator sent us a memorandum clarifying FmHA Instruction 1962- 
A." 

Finally, in the same issue the Director states in Paragraph 2.C. "We received 
some clarification on Instruction 1951.312. A letter (copy attached) from 
the Director..." The letter dated February 1, 1992 clarifies certain 
regulations and concludes " We appreciate this type of interaction as it 
assists SFH/SPM in improving the clarity of our instructions and NAS in 
rendering decision consistent with program policy." 

Why is the NAS requesting "clarification" of regulations from the Program 
Staff? 

It is not clear why the hearing staff needs to receive letters of clarification 
from the Administrator and the Program Staff. The hearing is die forum 
for the appellant to make his arguments, and for FmHA to make its 
arguments. Both sides have further review rights. Why does the hearing 
staff need to be told in advance by the Administrator how to decide 
certain cases? If the Administrator's advice is correct, it is redundant 
because the Hearing Officers can read the regulations for themselves. If 
the Administrator's advice is incorrect - well, based on this NAS NOTES it 
appears the Hearing Officer is supposed to follow his advice anyway. 



Digitized by 



Google 



141 



PETE MORROW TESTIMONY ZAQEJ* 



In the June 1992 WAS NOTES ( See Exhibit 9), Paragraph D reads, 
SlUUl -- the FP Chief from Iowa sent us a letter regarding an appeal 
review decision recently issued by Susan. He stated "...it pleases us so to 
be writing this letter on the decision .recently rendered by your staff... too 
many times we see decisions overturned because of technical problems 
that should not materially effect the final analysis. It is refreshing to see 
this common sense attitude manifest itself in this decision." 

Of course we don't know what "technical" problems the Hearing Officer 
disregarded; whether, for example, they were "technical" requirements 
imposed by Congress in Legislation. 

We wouldn't want to discourage Program Staff from writing nice letters 
complimenting Hearing Officers, although I'm sure if I wrote a nice letter 
complimenting a Hearing Officer, h would only find its way into NAS NOTES 
if FmHA were building a case to fire him or her. What is objectionable 
here, is that the Director included such a laudatory letter in the newsletter 
sent to all employees, sending a clear message that getting complimentary 
letters from the Program Staff is a good thing. 

EFFECT ON THE HEAWNQ STAFF 

FmHA's actions have diminished the independence of the Hearing Staff, 
and reduced appellants' access to fair treatment. The direct actions by the 
Administrator and Director are documented: 

• The Administrator reserves the right to go around the appeals 
system and change a decision if he doesn't like it. 

• The Administrator asserts that his decisions are not appealable. 

• The Administrator sends instructions to the Director, which are 
then disseminated to the entire Hearing Staff, stating how issues 
are to be decided. 

• Hearing Officers have been instructed to not ignore "guidance" 
from the Administrator, regardless of regulation. 

• Hearing Officers have been instructed that they cannot overturn 
decisions made at the "administrative level", regardless of 
regulations. 

• Memos have been distributed to the entire Hearing Staff rebuking 
individual Hearing Officer decisions. 
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• A mechanism for the Program Staff to have -continuing input into 
> appeals policies is in place. 

The indirect -effects on the Hearing Officers are not as easily documented, 
'but are apparent to anyone involved with the NAS over the past two years: 

• Hearing Officers -know that a decision may be reversed by the 
- Administrator outside normal appeal procedure, and if so they 

may be publicly rebuked over it. 

• The flak no longer stops at the Director's desk as it did under Pam 
Dillon. Appeals officials have told me that they didn't see memos 
and complaints ^about decisions until after her departure. Now 
complaints are sent to the field and Hearing Officers are required 
to justify their actions. 

• Increasing Program Staff involvement makes the continuing 
hostility of State Program Staffs more intimidating to many 
Hearing Officers. 

• The message is clear that reversing FmHA, particularly in a 
difficult or controversial case, may bring negative repercussions. 
Conversely, NAS management appears proud of and awards 
"kudos" for positive comments from the Program Staff. 

• Hearing Officers are mid-level civil servants. Many of them reside 
in small towns where they are established with employed spouses 
and families. They need their jobs. They are only human. It is 
natural that a Hearing Officer in, say, Texas who receives a severe 
personal rebuke from Neal Sox Johnson, a former FmHA acting 
Administrator, would take it seriously. 

• I can't document it, but I am personally convinced that some 
recent cases I have been involved in would have been decided 
differently if the Hearing Officers were completely independent. 

• I have been told by NAS management staff that certain Hearing 
Officers have changed their approach to cases, and are reaching 
different decisions on similar types of cases, since these events 
began. 

Hearing Officers are discouraged by all of this. They are well aware of this 
effort to remove NAS from FmHA and restore its independence. Some of 
them have asked me on the telephone or at hearings how "the Legislation" 
is going. They clearly understand that when they render a decision against 
FmHA. it can become unoleasant for them, and thev don't like it. 
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SUMMARY 

The point of my testimony it not that the NAS it irretrievably broken or 
that it is failing in its mission. To the contrary, it continues lor the most 
part to be a group of competent people doing their best to make good 
decisions. But the handwriting is on the wall, and the Hearing Officers can 
read it. With continuing "guidance" and communication of "policies", and 
with direct Administrator overturn as an ultimate tool, and with their jobs 
on the line, the room for Hearing Officers to render impartial decisions 
based on nets, regulations, and laws will continue to be whittled away. 
FmHA doesn't want this indepen d ent hearing function. They want it to go 
away. With the current statutory structure and the Administrator's inter- 
pretation of his powers, they will emasculate the NAS. 

The notion that a truly independent appeal branch can function within the 
Agency whose decisions it is reviewing ultimately mils. The county and 
state FmHA offices are Instrumentalities of the Administrator. He is the 
head Program Official. Overturn of a field office decision is an overturn of 
one of "his" decisions. That he is some sort of impartial arbiter, attempting 
to "balance" the interest of Program Staff and Appeals Staff begs 
credibility. 
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My second reason for supporting a consolidated USDA Appeals Division to 
that as USDA programs grow more complex, they grow 
While I do not represent appellantt in ASCS or SCS appeals ana 
qualified to address those agencies, I urge the Subcommittee to 
whether the cnrrent structure of separate appeals operations to in the best 
interest of either the constituents or the USDA. For example, asany MHA 
b otrowei s have land in the Conservation Reserve Program (CRP). When 
applying, for example, for Preservation Loan Servicing, both ASCS and 
FmHA regnlations come into play. While a recent mimorendam of under 
standing between FmHA and ASCS tends to reconcile some of th ese 
problems, one can envision in certain cases multiple appeals in front of 
multiple appeal divisions arising oat of the same 



As another example, participation in FmHA loan programs 
mission of certain certifications from SCS and ASCS. Failure 
certain documents can bar FmHA services. Yet FmHA Hearing Officers do 
not have the power to review SCS or ASCS decisions. There to no provisio: 
for FmHA to delay foreclosure or bold open an application pending resol 
tkm of another Agency's appeal. 
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HI. SAYE TAXPAYER MONEY 

The NAS has been in business over 4 years. It has an established organi- 
zation with personnel throughout the country. It has management, office 
space, telephones, policies, a handbook, a newsletter, and all the other 
requirements of an ongoing Government entity. Regardless of one's posi- 
tion on the substantive issues of USDA programs, and regardless of one's 
politics, spending less money rather than more and having fewer USDA 
offices rather than more seems a good idea. USDA programs have become 
enormously complicated and difficult for many farmers to deal with. To 
have separate appeal structures each wjth its own rules needlessly 
proliferates the confusion and expense. 

We are aware of discussion of consolidating USDA program offices to make 
them more efficient and accessible, and fuly support that concept. That 
issue is beyond our scope today, but a good place to start would be the 
appeals functions. 
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IV. MISCELLANEOUS ISSUES 



The Act alto contains a uassbcr or revisions beyoad the ccairal concept of 
coasolidatiag appeals into one division at the USDA level. Many of them 
address carreat proMeau with das NAS appeals system, aad I oiler brief 
comments as follows: 



The Act provides for jadepcadeat coaasd for 
the aew NAD. Carreatly das NAS ases das saaje OGC as ased by the 
Program Staff, aad this is not acceptable. It is as if a judge were r ean ir e d 
to ase the prosecuting attorney's staff as his law clerks. The OGC has func- 
tioaed historically as FmHA^ lawyers. As each their "cHeat" is the 
Program Staff. Their historic workiag relatioaships are with dm Program 
Staff. It is not logical that they could advise the Program Staff oa making a 
decision, and then provide objective advice to the Hearing Officer if a 
challenge is made to that decision. 

2. Proemm Staff Accountability. Ultimately, the only way for FmHA to 
correct what many perceive to be serious weaknesses in decision-making 
and account management is by making officials responsible for their 
actions. It is not unusual for borrowers to be told that if they appeal a 
decision FmHA will not work with them in the future. Implementation of 
appeal decisions has been a continuing problem and a continuing subject of 
interest by this Subcommittee. We strongly support the provisions in the 
Act prohibiting intimidation or retaliation, requiring implementation and 
making appeal-related p er f or m ance a part of employee reviews. 

3. Index of Decisions . The NAS has taken the position that appeal and 
review decisions involve no precedent, and that each case is heard on its 
own merits. However, frequently as part of a specific case an 
interpretation of regulation is made by the NAS, many times with OGC 
input, and that interpretation is then applied to all similar cases. In other 
words, it becomes policy. Since these policies aren't published, except 
sporadically in NAS NOTES, appellants and their attorneys and advocates 
may only know about them if they have had a case on point. An index is 
needed. 

4. AffiTtH Iff Fllr Milflrtllf This can be a major problem for appellants 
today. FmHA requirements to release files in connection with an appeal 
are carreatly subject to the provisions of the Fr eedom of Information Act. 
FmHA can and does withhold documents from a borrower file by asserting 
the "predecisioeal memoranda" or "anticipated litigation" exceptions to 
FOIA. FOIA decisions are appealable directly to the Administrator by a 
process completely separate from the NAS. NAS policy's to not delay a 
heariag pending the resolution of a FOIA appeal. Therefore, as a practical 
matter, whatever a couatv or state official decides to delete from a 
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borrower's file is not available to the borrower on appeal. This is aggra- 
vated by certain FOIA practices which seem to be plainly wrong. For 
example, I have found that file requests in Missouri routinely exclude all 
interoffice communication between county, district, and state offices, as 
materials not releasable under FOIA. In other states underlying facts used 
to support bad faith claims are redacted, making it extremely difficult to 
conduct an appeal on these issues. 
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Texas 



Dear 



This is in further response to your appeal of the decision by the 
Farmers Home Administration (Fm HA) approval of ficial to deny your 
request for loan guarantees to flBBHi^MBi^ In a letter dated 
August 24, 1990, you were notified by the local National Appeals 
Staff hearing officer that this decision was overturned, subject 
to an administrative review. 



The FmHA National Appeals Staff reviewed the hearing 
officer's decision and determined that the basis for review 
was unsubstantiated. However, a further review indicates that 
the approval official proparly acted within the scope of FmHA 
regulations in making the original credit decision. 

FmH\ Instruction 1930, Subpart B, Section 1980.114 reqjires the 
approval official to determine that there is reasonable assurance 
of a positive cash flow projection. Section 1980.113(d) Cii)(D), 
of this same Subpart, states that county and state averages will 
be used wnen an accurate production projection cannot be made 
because of the effects of a disaster(s). In this case, accurate 
production projections were verified by on-site inspection of the 
maturing crop in July and September cf this year. Tne approval 
official proparly used this information to determine that a 
positive cash flow was not reasonably assured. 







The hearing officer's decision is hereby reversed, 
concludes the administrative review of your case. 



This 



Sincerely, 




LA VERNE A'JSMAN 
Administrator 



©I d»»er.r 'Alton foe C :* »•- : i 
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ifcfafOOpOBJOtO 

lavorutKAS 
who* en OOC optoton to 
|If51JW(c)aXioedfltt 




mo* opponukiot » apply for loo* eanrleJni paneant to taHA teMHlom | lfSUOTU). 1 
Tie boaoojoni laoamed Aiiatf aiiowi 4. each aiojoeortot Filing j f nan tonlrtoi. • aoeaawj, and 

tor apnea! twto deny ma nan of nop mommy dotoah lanod fa feowon 1 and to < 
FmHA'i procodom to denying bjo ffifciij T ooi lorvfctog, 19514,UtftfcA,i 
Sand frdarjyJp ^dobtfootnKa oringa^ 

fttaojy Loon Senrkjng, it appeen not nt 



1 The a ttached h earing odBcer doctriont stale the ocoi of bob moneteir dotooll to bo oo 
fDOewK l)t^Bhbt$memumon]n9pfUe*k^*kl*kn<*TMmM*Hom*r^ 
and fdhtft » maintain coOa*rsi to food o«ibottfjtooMi»tr. 2) ik»^oloiiooolFonnoBd 
Home Plan by maldng excess capital eipeiidim 
taxes on tocwity property, fauna to maintain security to food f 
de st ruction of collateral (livestock). 
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Ob ttch afjpeel^ the. hearing oftlctr Vevtmd" tht toluol, dtcadoa ad 

ih rh lmwM t i r ttt rimiriir itit Trirrnrrr far 1»5M — Icfag bated - ^ ^r — '" * 

each cm, the hearing ofRecrftve the fallowing ntJonik: 

Beted on thii review ,1 bm decided PmHAi dtcteta to deny you fcunery Loan 
Scrvktog on your PmHA Ion accounts dot to At oUteact of aoo-mmwy 
-denudfifwasnotcontct TWfif bt^ootbtfictthttPmHA'iaMi»ka,kthi» 
matter, wet not pcoptrly documented by an o clci il opi ni o n far the OfBcc of 
Central Count* Thie opinion ti required to tD i attanct wfaw PmHA hot 
determined dutt t non«monotary default trim) prior to Jttafag t dental of Primary 
Loan Servicing. 



I ha* opunon concmocu mti me noamig oncer t 
j that so rati dtnitl of Primary Loan Scrvktog htd boon ntdt In thai 
Motvod thai PmHA f findings of non moBotejy default who |p_j0fecj[ such 
pttuphrtte, tht rationale wm dm? default based oo fraud, watte* or conversion wai 
dtoiil of Primary Loon Servicing btitd on Baud, waste, or convonuon* Sinco 

is&arive deciaton would effectively ictult to dm litter dachton, das 
\ evidence (OOC Optoma) wtt requited far both. 




•■o hearing ofllotr t dtciiiont indicate thtt ho may have tddntitd tht wrong iuuje li muse 
oatet, Lo» whothtr PmHA faujanporly donitd Primary Loon Servicing* Tht facts J 
PmHA htd not don it d tht bonowtrt Primary Loon Servicing; PmHA htd oj 

to than failure to j 
Tht htnring officer htd bo tiubwiiy to nwono AnHAt 
* Primary LotB Servicing wbtndiott dtciiiont htd never I 





Tht appeal officer's dtciiiont trt also incorrect to their to t ti p itttU o u of PmHA 1 
1 1951.909(c)U)mrenuimCm 
Tht good faith rocjuixomant" dttdy i 



* Norn that the heaifogeffkw't decisions 
findings of non-mootttry default while the NAS opinion refer* c^y to defaults baaed on "Iraod, 
waste, or abuse" (ik). 

1 llimcariy appeal pfoccdurcsv/eraedop^ 
v.Lvm. 665 F^upp. 1515, 1333 (D. N.D. 1987). Hurt tht court held that where a borrower 
it behaved to be to non-monetary default and monetary default, he must be ghren appeal rights 
even if ha does not request servicing . Thii does not mean, however, that FmHA could not 
consolidate a hearing to review objections to a finding of non-nmnetary default and a denial of 
ecrvictog. 
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a written Wgal opinion from the Offlce of Oenerel CeBnsel, beiore denying the 
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FmHA btnocdon 1 1931.909(cX?X 



The above pvovWoB is iunuplkshls where dm has boon bo score! denial of Primary Iasa 
ServidBg. Purtlsuusxe* even when PiJnrsiy LoMStnlclDgiiotiiisdl6inofHW)Bttiiyiiiiooj» 
oji OOC opWoo is ssojuired under too 'good fanh so^bJuowk only is 10 dtoiils spodflcofly 
bsosd on ns j B dt wests, or obbvossJob* No sbubsx provision Is found in FmHA iBftfoctiOB 
1 19Sl*n(g)wUchrBOjBliMPiB^ 

in nun -n smo taiy default FmHA, however, is free » revise to regulations so ssojeke * 
I OOC opiaioB at thfe eadfter stags. 



BroBtffaHAIn»mx^tl931.909fc^ 

bssod on fined, wests, or conversion (oj stated to the NAS cffaften), lbs j 

oppry m orese cases* raiHAdldflOtbs 

fraud, wont, or c o Bf o a ioB, but on dio borsowors' teu Jb 1 

• rIOSpSCHI MBS! BBOWMNBjB V BSOJBBUB SO I 

dealt, It, wfaemcr lbs borrower has failed 10 mainram security < 
1 • Farm sod Horns Pirn, tie. NoB H Boao uu y default is • factual th iis imi iie ti on to It 1 
1 hie dtocrotfon of rbHA subject 10 review ob sppeaL 




WhiU wo dissfito with NAS' analysis of tot food faith reoulrement, wo some fhot fas 
processing of tbsssetses mart oaotinuo under 1951-S.' RbHA bow shoold rtiisrnims wJsBtg 
Brjsj&uis booowtrs most the eligibility sod fassfailhy isjojoirsnssnti fbrPrttnery Losb SotviciBg* 
We ere sot SBifsstiBf fatt RbHA sntcniatfcsny agree to restructure fas tows** Ibsm. 
AbHA*s faflore to co n sider the boBoweis' applications conflkis wifa fas AgricutaBsJ Cssdk Ast 
sad PmHA reguletiOBS. For exert**, section SS3(cX4) of fas Coneolidsted Ferm end Rersi 




4 We assume thii processing was stopped ta 0^ cases u a routine maner because appeals 
bed been requested NAS obtains sad uses the borrower's csss file to make he decision. See 
FmHA Instruction || 1900.56(eX3) and 1900.57(f). If this is the case, we will advise the FmHA 
National Office to process all servicing requests in the future even where the borrower also has 
requested an appeal. This may require some xeroxing of file documents. 
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br,«*mg|tiMhit)FwaM»fal!Ato 
8. tf£nHAwWNfio»JMtfl» 



1991- 
ta a tack of 'food nbfc, tatU m 

of frond, wtm, or obii'i iiiiBii After 
Soeddtoihs 
At thto point* mo borrower weald bave tbe rijht to ( 
aaoyor finding of a lack of food nim* 

may act be 



oji OOC ftrfarfpn to 

tbt OOC opUon, FmHA mould Mad 19314, numb A, 



Taooflh a cbeaaa In no tomm) of no baoxmo, officer*! 
i|1951.909(cX2)2siiocnooWod. fcojoar 



Lbmafhttol* 
MldodnV 



meamer dsdBto 



mammeaeja^vbemaew 
o*mmiyfcwmm^esaim| 




1 190041Xsttocbsd). 

If WO DJMQT 00 Of nflhOT 



ibymoDlmemrefKAS. II* asjatan* bi 
59 Mftof, 1577 (1990XIO bo eodmed ot 7 CFJL 



on tWt manor, plot* contact Jmet Hubbard ot FTS 447-2923. 



ok Pamela Dfllon, Dliectof-Netfcmal Aoaoali Stag FmHA 



FmHA 



Original as received was eerkad and ^^^J^^'J^S^m. 
ttSTthe following is a true account of the unreadable sentences above. 



•to. i. n-ponsible »»*™^J!^» ^JSSEv^o ^ 
Exhibit A, page 7; therefore, the 
reverse NAS decisions. 



itor has the authority to 




Southwest Fern Advocacy ttoup 



Subscribed 4 sworn 



to before s* this 4th day of August 1992. 
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SUBJECT! Appeals Standard of Review FEB 7 891 

TO: Deputy Administrator* Program Oporatione 
Director, national Appeals Staff 
Stovo Babcoek, 00C 
Appeals Task Pores Naabora 

Z hava received tha raport of tho appaals working group and ths 
antira package of consent*. In rsvlsving tha paekaga Z would first 
lika to thank ••oh of tha group members for tha time and thought 
that want into this of fort. A strong eradibla appeals proeaoo ia 
an important part of our aganey. Z ss paraonally avara of tha many 
/ long hour* that aach member of tha group contributed to tha final 
product and Z wish to thank aach of you for your contribution. 

Llatod belov are the final actions on the reeommendetlonc of tho 
working group. Seas of thee will require regulation changes end 
•oea eay not. The entire package will be submitted for ogc review. 
OGC's input aay change tha nied to aeek a regulation change on aeee 
of the specific standards being adopted. 

Zn addition to f*rv*i act**,, on the recommendations, the working 
group ravmmended -tast tha Administrator develop a forum of ongoing 
communication between appaala and program staffs. Zt was felt that 
dus to ths fact that offioial program policies have a direct effact 
on issues being dsoided in hsarlnoa, that it ia important that the 
appeala staff be aware of tha official pollolee being implemented. 
Z agree with this recommendation and by thia letter Z am approving 
tha formation of an appeals/program working group that will meat on 
a continuing basis to discuss policy and issues of interest. This 
group will bs hsaded by tha Associate Administrator and he will eet 
the agenda, meeting times and approve the members of various staffs 
to serve on the group. Zn this regard, there were numerous issuss 
rslsed by the appeals working group that were not issues to be 
resolved within a standard of review, but were mors appropriately, 
Issuss primarily involving miscommunlcstlon or misunderstandings 
between various staffs. Z have attached a list of eighteen iesuss 
that havs been ralaed and are being referred to the group for lte 
first meeting. 

Ths specific recommendation! ars approvad to bs Incorporated in NAS 
opar sting procedures aa follows: 

msoommsndstloa 1 is adsptad as writtsa with erne addition to 
paragraph ibi 



•Mfftwy *t AfMcwrU*. WM*pc** DC JOSM 
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•UBJtCT: ftevision of Appeal Bogulation, 
PaHA Instruct ion ltOO-s 

TO: John Glass on 

Acting Director 
national Appaala Staff 

Aa indicated by the Administrator concerning issue* emanating 
from the Task 7cr« which studied FmHA'e appeal e procedures, 
savin 1 regulatory change* irt needed to lmpien*nt the dei:rod 
changes* »:aesa proceed at one* with these change* and preeant 
ii a regulatory package in proposed rule for* ready for clearance) 
vjthm a. 5 day a from the data of this latter. You may Incorporate) 
the standard of review vt havo previously discussed Into this 
pacXage. 

In edditien, tha daeiaion haa boon Made to inatituta proeaduraa 
whereby the Administrator Bay oxerzise disereticnery review 
following final action by tha national Appeals Staff (HAS), which 
alao requires ravision of f*ka Instruction :scc*B. Z request 
that you ba raaponaibla for tha nacaaaary revisions, which Bust 
include tha following: 

X. Administrttor'a dlecretionary review. 

1. Zn fltOO. 51(b), pertaining to review of AM Trust 
borrowers appeals, in tha third sentence, dalota tha word 
"final" and add a now fourth sentence to raid: "AS sot out In 
fnoo a the Admir.it tret or raearvae tha right to review, as a 
matter of discretion, all appeal decisions mads by tha National 
Appaala Staff." 

2. Aavite tha introductory paragraph of $1900.51 to read: 

"Reviews of appaal decieiona ahall ba conducted as follows:" 

9. Revise fitOO.St(d) to have two subeeetlons which read: 

(1) Kevis * of Hearing Officer's decision requested by 
ecpelI*ntT~Th"t appellant wiiioe informed of the review 
officer 1 i decision bv letter. A copy w;ii oe sent to tne 
decision maker and the Hearing Officer. *h*n a has reviav 
results in a decision in favor of tne appellant, s copy of tha 
latter advising tne appellant will be provided to the decision 
■aXfr, the hearing Officer, the state Director, end tne Assistant 
Administrator or the program involved* The decision notice shall 
'include tne statement, 'Thie decision is administratively final 
• unle** the Administrator axur^isvs the discretionary right to 
review the decision within 15 days frora the data of this latter.' 
Provisions for the Administrator 'e discretionary review are 
contained in fitoo.»2 of thie aubpert." 



IP* m n .At ***** "•»• ■— ■ » »» » •• «• Vmm wmwii t*mm . 
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(2) Review of WMfinq Offifter'i dec! a i&1 rtguf ittj by 
As* latent Aoainiatrator ■ Whan k^Yivuvi acaae punutnt tc en 
Assistant Adannj.-t.retor ' * raquaat undir Ji»0O.il of thia aubpert 
end the WAS final decision i* in favor of the appellant, * copy 
of the litL*r advising the appellant win be provided ts the 
dicisisr. maker* the Hearing CffiCir, the 5t*H Uu*civr, ir.d th« 
Assistant Administrator of the progran Involved, Decision 
notice* unt by the Director pursuant to review under §1*00**1 
•bell Include the iuttir.«r.t ( *Thie decision Is administratively 
final unless the Administrator exerciiee the diecretionary right 
to review the decision within 19 deys from the date of this 
letter. * Provision* for the Administrator's discretionary review 
era contained in f 19 00,92 of this subpart." 

4. Designate the final existing paragraph Of $1900.99 
(preeently undeaigneted) ee eubeectlon e) 

5. Revise 91900.99(b) to seed: ■ yinei^tv . A decision aede 
when sn appeal is concluded is ■ dm in l ■ trati v ety final, the 
Administrator rsserves the right to mafee the final appeal 
decision for the FmKA in accordance with §1900,(3 of this 
subpart.* * 

6. Revise $1900.99 (c) to read: 

tc) Implementation of decisions. 

[1? Several, whan the final action on an appeal is in 
favor of the appelant, - the final decision will bo implemented 
without delay, uauaily within 30 days, except as provided in 
subsection (c) (2) • 

£3J Applications for Farmer Programs cr Copiaunlty and 
E u s_in**f_ los.-.s-'io**. qjtra^.ttta" Whan an adverse decision 
cchcernir.ej a- application" rcr a loan or loan guarantee under 
FaJiA'e Farmer Programs or Community and Bus ire a a Programs is 
appealed, and the final appeal decision is in favor of the 
appellant, the decision mexer shall resume procaaaing the 
app licit ion and so notify the applicant within is days after the 
decision asJter is notifisd of the final action on the appeal." 

p lease note thia subsection is given a new caption and revised to 
clarify that the time frame in the existing language is 
statutorily mandated only for processing applications for 
program* under the CON act. 

-7. Revise $1900. 61(c) to reed: 



'(c) The Director, upon receiving e review regime t from the 
.„-_iant Administrator, has 10 working days to determine ir the 
request has merit. Zf the Director determines the requeat hea 



sent, the Director will notify the appellant in writing tnat 
he/shs has 10 days from the date of the notice to offer written * 
rebuttal to the Agency's claim. If rebuttal is received froa the 
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appellant within the 10 days, the Director •nail have an 

addition*! 10 daya to randar a daciaion. If no rebuttal Is 
ttcuvtd from tha appellant within th* 10 divi, the decision 
aha 11 bo mad* at that tima. Only written r abuttal a directly 
related to the apacifie iiiut(t) raised by tha Assistant 
Adiciniat rater aha 11 ba conaidarad by tha Dirtetor- The decision 
of tha Director resulting from tha review ia administratively 
final unlaaa tha Adminiatrator exerciees tha right of 
discretionary review a a set out in J 19 00.* 2 of this subpart. ■ 

I, Aaviaa fiioo.ci(d) to road: "If tha Director determines 
tha requeat la without mar it, tha Assistant Administrator, tha 
appellant, tha Kaaring Officer, and tha State Director will be ao 
notified, and the decision of tha Hearing Officer, will bo 
iaplamentad in accordance with $ltDC,S*(c) Of thia subpart unless 
tha Administrator axarciaaa tha right of diaerationary review 
under s:*oo.«2 of this subpart." 

t. Add a new $1900.62 to read aa follows: 

$1900.62 Diaerationary Review . 

(a) Oenerel . -All appeal deciaione rendered by the Director 
under $$i9flv.3e(d) And itoo.ei of thia subpart are subject to 
discretionary review by the Administrator. The Administrator 
reaervea the right to sake the finel adminietretive appeal 
decieion for the FmHA. 

(b) Decieion to exercise diecretion . 

(1) Zn electing to exereiae diaerationary review, the 
Administrator may consider, but is not limited to, wnetner the 
decieion is contrary to lew or reguletions. 

(2 The Administrator shall have 15 calendar days from 
the date of the NAS final decision to decide whether or not to 
review the decision. If the Administrator takes no ection by the 
expiretion of the 15 -day period, the decieion of tha Director 
stands as the final administrative decision of PmKA 

(3) When electing to exercise diaerationary review, by 

the end of the 15-day period, the Administretor shall notify ths 
appsliant, the Director, the appropriete Assistant Administrator, 
ths original decision maker, the Hearing Officer, and ths Stats 
Director that ths MAS decision will be reviewed. 

(c) Review. 

• Z-" ' (1) When the Administretor exerciaaa tha right of 
review under this section, the review shall be based solely on 
the appeal record. New evidence ehell not be conaidarad. 

(2) The Adminietretor ehell conclude the review within 
30 days after advising the partiea that the right or 
discrstionary review Is to be exercised. .The Administrator shall 
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send * copy of the review decision to ell partiee involved. Zf 
the discretionary review decision is net issued by the end of 
this J0*day period, th* decision of tho Director will stand as 
tho final administrative decision of FaKA." 

10- As needed clarification , revise flt00.97(i) by Adding 
at tho and of ax latino text: "Tht notict ahall includa tho 
statement 'This deciaion ia administratively final unlaaa review 
la initiated by an Assistant Adminiet* a tor of PadtA within 19 days 
iron, tho date of this notice in accordance with f 1900. 61 of this 
subpart. '" 

XX. Pa view under fl900.lt to bo bssod on record only . 

Revise $1900. 99(b) and (c) to read: 

"(h) Th* review officer's review will be baaed solely on 
information presented at the hearing and on the appeal record. 
This does not preclude parties from submitting written arguments 
to support their positions on the issues, but additional or new 
information/evidence shall not be submitted or considered. 
Normally, the review officii win render a decision within 4 5 
calendar days of receipt of e review request from the appellant. 

(c) The review officer s decision will be based on the 
appeal record, applicable laws and regulations, end the review 
officer's general knowledge of fmffA programs. " 

III. General exclusion of new Information front appeal process 
and limitation tc specific issues on appear » 

1. Revise $1900. 86(a) (8) to read: 

••(■> The hearing will be based en the material before the 
decision maker at the time the decision wss made and on the 
reasons for the adverse decision set out in the decision maXer'a 
letter • If the Hearing Officer finda there are extraordinary 
circumstances that justify considering information pertaining to 
changes in the appellant's circumstances that have occurred since 
the date of the original decision, sna Hearing officer may 
consider that information in asking a decision. In such a case, 
the Hearing Officer must, in the written decision, specif icaiiy 
identify the new information, and explain and document the 
extraordinary circumstances . information that existed at the 
time of the original decision, but was either not considered or 
not available to the decision maker, may also be considered by 
the Hearing Officer and need not meet the test of being 
'extraordinary'." 

:"' 2. Revise 91900.97(a) by deleting the existing last 
sentence and replacing it with two sentences to read: ' "Evidence 
may be received by the Hearing Officer without regard to whether 
that evidence could be employed in judicial proceedings; however, 
testimony at the hearing shall be limited to that which is 
relevant to the specific issue (s) on appeal. The Hearing 
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Officer's decision will ordinarily be besed only on facto and 
circumstances which existed and wore before the decision maker at 
the time the decision was mede." 

3. lievioe $lf 00. 57(f) to read: 

"(f) The deciiion of th* Hearing Officer shall be baiid on 
facta presented at the hearing or in writing, rebuttal by 
appal lent and decision ivakar of testimony, appropriate FaKA 
files, spplicebla lavs and radiation*, and the Hearing Officer's 
general knowledge of ftoHA prsgrana , The Hearing Officer shall 



consider and baaa the decision only on information ralevent to 
the specific issue (s} on appeal # and shall not offer opinions, 
statements, or findings incidental to the iaaue (■)-•• 

IV. Modify provisions for Hearing Officer to reverse s decision 



IV. Modify provisions for 
without TTSTcTKb a he'erlnd?! 



If an applicant or borrower has requested a hearing; and 
upon reviewing the fila prior to the hearing the Hearing Officer 
notes such clear violation of ■ regulation that the Hearing 
Officer will be compelled to reverse the original decision, the 
Hearing Officer will contact ths decision matter and point out the 
noted discrepancy, "If the decision meKtr egress his/her decision 
cannot be supported and the appellant agrees to net hiving a 
hearing, the Hearing Officer nay reverse the original decision 
without holding a hearing. If the decision matter does not agree 
the original decision violated a regulation, a hearing will be 
held as requested by the appellant. The following changes are 
necessary: 

1. Revise $1§00. 36(a) (3) and (a)(4) to read: 

M (3) If, upon review of the file, the Hearing Officer 
determines the FmHA decision oust be reversed because of Clear 
violation of a regulation, the Hearing officer win contact both 
the decision maker and the appellant to sea if they agree to 
reverse 1 of the rmttA decision without a hearing, such contacts 
will be documented in the borrower's file and referred to in the 
decieion lettsr. 

(i) Xf sll parties agree, the Hearing Officer will 
write the letter ssttmg forth his/her decision based upon review 
of the file. 

(ii) Zf all parties do not agree to e decieion without 
a hearing, a hearing will be echeduled and the process concluded 

according to this subpsrt. 

*' (4) The Hearing Officer will arrange for e hearing to be 
held es soon ss possible, but normally within 45 calendar deye of 
the receipt of the request for a hearing. An appeal hearing as a 
result of s dsnial of a borrower's request for release of normal 
income security must be held within 20 dsys of such request 
unless the borrower agrees to a longer ties.** 
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2. Delete 1*00. Stf (a) (7) as it conflicts with the policy sot 
forth obovs; snd renumber the remaining subsection (•) to became 
(7) . Thus, if sftsr requesting s hearing, sn appellant slsets 
not to attend s hearing, tho appeel is concluded in sooordsnee 
with §lt00.3«(e) (•). 

3. fteviee fltOO. 57(f) to reed es follows: 

"(g) If the parties sgree to s daciaion without S bearing 

end the hearing officer raviawa any information the appellant or 
dec 1 j ion maker has net previously reviewed, the parties to the 
appeal will be advised by the hearing officer of the additional 
information and be ellowad an opportunity to review it and 
respond accordingly. Usually, the total tine given the appellant 
or decision maker to review and respond to this additional 
information will not exceed 19 calendar day*.** 

V* tact and time frame far revlaw initiated by Assistant 
Adpiniarrator . 

Revise $1900. 61(b) snd (C) by changing "*t* to "■IS" in the 
first and second sentences of subsection (t;. ; and changing 
"tare* to 10" in subsection [cj . [Note an addition was 
requested to $1*00. tl(c) in Xtam I, above; however there is no 
conflict with the two revisions, which sre relstsd to diffsrsnt 
purposes . ) 

VI. fte*isior.> to Exhibits T Guide Letter and Torn. 

In Keeping with the decision* to eliminate consideration of 
new information, base reviews upon tiae record only, and eliminate 
tne option for the appellant to request a decision based on 
review of file without a hearing, Exhibits to rmHA Instruction 
ltOO-B, faHA Guide Latter l*OQ-B-l, and Form fmKA 1*00-1 suet be 
revised ss follows: 

1. Exhibits B-l snd B-3, in the sscond paragraph of each 
(exclusive of the parenthetical) , delete the second sentence 
alluding to new information. 

2. Exhibit C, in the second paragraph (exclusive of the 
psrenthetica 1 ) , second sentence, delete "You say bring sny 
additional information you nay have and**, thus beginning the 
sentence with "You eey bring a representative. . . ." 

3. FmHA Ouide Letter It 00 -B-l, 

•w (a) in the first sentenca of option #i, third line, 
"place a period after "review,** and delete the remainder of the 
sentence reletive to additional written material. 

r- (b) Under OPTION #3, eecond sentence delete the phrase 

"that decision will be administratively final and", sines the 
Administrator is to have the right to final discretionary review. 
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(c) Xn ths Attachment to this letter, under OPTXOtf #2, 
paragraph after "[ 3 national Director", delete the oocond and 
third sentences relative to additional information to bo 
conaldorod in review of the Hearing Officer •■ deeiaion. 

4. For* FsKA 1900-1, 

(a) in the first, paragraph under apaee for appellant's 
neme, second sentence , delete "or a review in lieu of e hearing" . 

(b) d slate the seventh paragraph, beginning "At sny . 
time before the scheduled hearing • • . " in its entirety. 

VXX. Additional revisions * 

1. Revise SltOO.il(a) to read: 

"(a) when the decision of a Heering Off leer is in conflict 
with applicable PsKA regulaciona or law, the appropriate 
Aasistsnt Administrator say within is working days request review 
of the decision by the Director, es sst out in subsection (b) of 
this section. • ; 

2. To clarify who notifies the appall ant, end to provide 
for copies to other parties, rsvlse the next-to-last sentence of 
$1*00. «l(b) to read: 

"Bequest by the Assistent Administrator shsll be made to the 

Director bv telerax, and the Assistant Administrator shsll mail a 

ccpy of int request to ths appellent, the Heering Officer, the 
decision maxer, and the State Director." 

3. Add the following aa the last sentence in $1*00. il(b): 

"Reviews under thii lection shsll be conducted according to 
fltOO.St of thia subpart." 

4. To addresa the backlog of cases st the Director's level, 
add a new ssctlon to provide for radelegetion by the Director to 
reed as followe: 

"$1900.63 Rod si scat ion of authority . 

Author it ia a should be redelsgated to the ax tent possible, 
consistent with available nsourccs, to maintain a Quality 
appeals process and echiava the time frames outlined in this 
subpart. The Director may rede legate any authority delegated to 
"the- Director in thii subpart to the Deputy Director of HAS, a 
Branch chief on the nas national headquarters stair , an Ares 
Supervisor r or a senior review officer determined b^ the Director 
to oe qualified to administer the authority feeing r «da legated. • 

5. Add s new subsaction (1) to $1*00.52, Definitions, as 

follows: 
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"(X) 'Director' as used in this subpart meens Director, 
National Appeals staff; an Acting Director; or a doalgnoo of tba 
Clrector or Acting Director." 

The addition of thia definition will permit tho uao of 
•Director" and avoid tho cumbersome usage of "Director, has." and 
"or designee" in many plaeaa throughout FmHA Instruction it 00-1. 

VII. Diatinction between tho regulation codlfiod in tho cm and 
tha |*HX-Tn atrucii6ri issued In SSX'a Frocsaoro Manual. 

feme timo ago tho Agancy adoptod tha policy of publiahing in tha 
CFR only tha information which aata forth an entitlement to or 
imposes an obligation on the public. Administrative instructions 
and internal management information are included only in the FmHA 
Instruction incorporated into tha Frocedure Manual. For example, 
in detailing who is to receive copies of decisions, the codified 
regulation would refer to copies only when it provides for the 
appellant to receive a copy. As regulations ^rm rewritten, they 
should be written in this format, therefore, please draft the 
entire FmHA instruction ltoo-i in this dual format* as you maJce 
the changes requested in this letter. Zf you need additional 
Assistance or examples of this format, pleese contact me. 

I will be gled to discuss with you rationale for these revisions 
to be Included in the preamble of the Federal Register document. 
Also, plsese consider and present to me e summary of any changes 
which may be needed to the MASTBACX system to reflect these 
revisions. 



DAVIF T. CH» 
Associate Administrator 

Attachment 
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SUBJECT: _ 

• Voluntary Conveyance in Pull Satisfaction of Debt 

TO: Clark R. Dierke 

Stata Director, TwMK 
Phoenix, Arisona 

This is in raply to you memorandum requesting a raviav of tha 
subject borrower's offer of voluntary conveyance in full 
satisfaction of tha debt. 

You rejected the borrower's initial offer and tha borrower 
appealed tha rejection* A hearing was held at which time the 
borrower presented new financial information- The hearing 
officer requested that you reconsider your previous decision, 
based on the new financial information which you agreed to. 
You have determined again, based on the borrower's new 
financial information that FmHA would only accept the 
voluntary conveyance for credit equal to the value of the 
security and consider debt settlement on the balance* You 
have submitted the offer to the National office for approval, 
since the release of liability exceeds your approval 
euthority. 

We have reviewed the case file and all of the financial data 
submitted- We agree with your decision that a voluntary 
conveyance could be considered for the value of the security, 
which would be credited to the borrower s FmHA loan accounts, 
but not in full aatisf action. We cannot determine what 
repayment ability the borrower has, since the various 
financial data submitted from the year 1990 and 1991 are ao 
varied. The Farm Credit Banks of Sacramento financial 
statement dated January 1, 1990, indicates that the borrower 
has a net worth of $1,968,666, the Form FmHA 410*1 dated 
March 26, 1990, indicates a net worth of $1 406 050, and the 
Form FmHA 431-2 dated August IS, 1991, indicates a minus net 
worth of $2 314,208. Based on the fact that the borrower has 
the ability to continue operating t and has the capebility to 
continue to buy end aell real estate indicates repayment 
ability. 

The borrower ahould be informed that hia offer to voluntary 
. convey in full aatiafaction of his debt ia gedajfitfA _ Th ^* 
ipV- rejectio n is not appealable. FmHA will consider a voluntary 
^* conveyance lor a credit eflual to the value of the security. 



Farmws Hon* AdmmiMrMion it on Equal Opportunity Lend* 
Complwnu ol Ottciimtnaiion sltowM M mm io 
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and then consider bin for dobt settlement, besed on his 
ability to pay. You should continue to oorvioo tho borrever 
in accordance with PaHA Instruction 1951-8. 



returned. 




Administrator 
Attachment 
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United Stitti Mttttro 730 Sum St., Suitt 3oe 

Dtptrtstnt of A"tt fcl«M» Coi»rioc «C4<: 

ftjriculturt ^nt Of-tct OC3) 2&-&£ 



February 12, 1992 



^, 



Mr. J. P. Morrow J '' 

Bouthwest Farm Advocacy Group * 

207 Nest Clarendon 
Suitt 16-E 
Photnix, AZ 86013 

RE i _____„ 

NAS L09 #92000363 

Dear Mr. Morrow 11 

hi* have reviewed you r letter of January 14, 1992, requesting further 
consideration of Mr . ^|^^B apptal request. Me havt reviewed all 
information providtd, to include, cittd regulations and consulted with 
all available sources. After reviewing all available information, it 
hat been determined the dec it ion of the Farmere Home Administration 
Administrator it not appealable. 

I regret thit decition could not be more favorable. 

Sincerely, 



£UJ# CJLJi* 



* , — . € ►»♦/ 



CAROL CHRIST I ANSON 
Acting Area Supervisor 

CAC/pIn 

cci Hearing Branch, NAS 

State Director, FmHA, AZ 

County Supervisor, FmHA, 305 E. 4th St., Safford, AZ 651546 



Ftrstri Htm AfeiftittrttiM it m Esm> Otprtwity Itsttr. 
h HA Cscelaiets •* diicrisiMti* ttoiitf fct mt Ui 

Stcnmry ti Ajriciltsri, MMhii$tM f I.C. 2X90 — -^ - y ^ ijf^ I I 
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V 



w rap sto p 

KreTOOT AT 

mtovm 



aftitjftrttiei 



101 South Ha In. Suit* 102 
Teagle, Tesae 70801 
Tel el 017-774-1004 



#l\ffi> 



Rsausst for Review of Hearing Officer's Oeeieisn In 
Aessrdanae Mtth Soot ion 1000.01 of FaHA Instruct ion 1 



TOl Olenn J Harta ir 

Ass a tart t Ada n airs tor 

Ftrser Preirsaa 

FaHA, Washington, O.C. 



Hey 27, II 



ATTN* 



Fsmsr Pragravt Loan Ssrvlslng 
Property Management Division 



Ms sra forwarding the hearing officer's deal a Ian Isttsr Issues' In jthe 
■ubjact cut (and received In ths Ststs Off las sn Hsy 21 , 1002) si 
oak that tha daaialan be reviewed In ssssrdsnsa with Section 1000, Bi 
af FaHA Instruct an 1 0. Th e d ec I clan In this sssc sloerly 
¥ • atot tha regu st I ens, ths 1007 Fsrsj Crsdlt Act, and tha 1000 rleed, 
Agr au tura Cancarvstlsn end Trsds Act, end would result in tha 
barravar raai * ng unsuther zed sesistsnoe. f9r theee raaoona, i 
that tha dec slen he evcrturned. The following previdee a brie? 
suamsry sf the asaa. 



The berrewer ssld aartgeged asttls In 1008 snd ussd the praaeed. 
psy "athar ah flat en**, Tata nuabarc ware aatl mated at 241 caws, 11 
hulli 20 rap aoaaent ha fere snd 100 eslvee. At todays prleaa ttaaea 
oattlo weu d ha worth ovar e2*J, # 00.00. During the hearing th* 
borrower eda ttad that ha did net earn all tha asttla aiodgad te FaHA 
ss scaur ty far tha Jeans Tha berrewer atatad that many af the 
esttls were, his brothar • oettla. This in itaalf pravidaa a eliir 
picture ss tc the aannor in which the.berrowar dealt with P^IA, 

The hearing officer otatcc thst the I act "off a s ahattel cheek 
en July 28, 1078. Thie Is incorrect. Tha grteant County Suparvlaer 
get to the County Office in 1078. He nea ear tana y neeeated thi 
cattle ones s year a nee that tiaa. The berranar waa not eaoperal ivc 
in at leafing FaHA to a«« tha settle. Only sftsr osvera daaanrfa tc 
the cattle did the borrower finally adailt te selling the livaatael 

In May of 1887, tho borrower waa aakod te aaks restitution for th* 
cale ef theee esttls. FaHA gave tha her rawer evary eppertunjty 
make thinge right. However, the borrower d 4 not raapend until 11 
It ohsuld bs noted that FaHA waa under a eorater am en pursuing 
foreeieeuro en delinquent Fsrasr Progrsae eeeounta during thla tu«. 
Thie plsssd aany caaes sn hsld pending dlrectien frooj th« oaurte ind 
the National Off loo. 
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4^Qu?ovl«w *f tearing Off i*#' ■ 
.BraJaa tauter - Taaaa 



D*o ■*'*« 



P'S- z 



Tha b«rrn«r finally ■■«■ an of for ta raplaa* th* •■til* with 4 It 
•n ra*i aatata aunud by hi< brathor. Thfa rial aatata *aa J a *a 
••tat* of th* bornwir'i father. It fa unaartalft vhathar *r nat a 
• lt*r tltl* oou d huvm b**n *bt*lft«d B if **•■-* W*ra *th*r 
haldara, ar f tha vulu* af th* raat aatata Mould hav# boon auff l«#ant 
t* fully e**tr tha nyib«f *f aattla aald, Anathar paint t* ocnaU 
It tha f*ot that tha korrawtr'i mff*r aonolatad of aub«tl tutlflp, 
prs>p*rty of unknown valua Jnvtaad af rop(*o»ng tha aald aattla m\ 
aattla af aqua ar graatar valua. FaHA fat I ad ta aot an thii affair In 
a tlaa y aannar, Th i ■ roaultad In tha aaaa balng aorvioad uAdar FaHA 
1981-8. Tha hiir ng affloar aaaaa tha antfra daalalan aa tha faat 
that FaHA fa ad ta aapravo ar rajoot tha barraw*r'a *ff*r ef hla 
brathar'a ra« aatata praparty at r**ti tut I an far tha a* Id a**url 
Tha validity af tha barrowar** affar la auaatlanabJ* a I not tha 
b*rr*w*r a of far vu ta aubatituto tha aattla with an un-vuluad Haft 
^n anathar party '• raai aatata and fiat an affar ta raplaaa tha 
oaaurlty aanvartad* Aa Indiaatod at tha aaaaa I hairing, tha barra^at 
aaaantially r*v*k*d all affara af roatltutlan, 

8a vara I faota r amain. Tha barrawar haa adarlttad ta having aald tha? 
aattla without Fa**, paraiaaion* Tha haarEn*. off lo*r apraaa that tha 
barrawar aa th* aattla ana 1 uiad tha nanay fpr "athar obi laatJanar. 
Tha b9rr***r did nat uaa tha proeoada frt« tha uaj* %f aaaurlty aa 
raauirad by Soot tana 1962.4 and 14*2-17 «f FnHA Inatruotlon U62-A, 
Tha praoaada fro* tha h!< if baa I a aaaurlty van only b« uaad ta 
rap *«« th* aald aattla *r ba paid an th* aooaunt *a an avtra pay— int. 
Tha Majority of tha thaa* aala* aould nat b* poat approvad alnaa tK*y 
w*r* baai* aaaurlty. Part *f th* aattla pl*df*d aa aaaurlty far tfia 
FaHA laana w*r* nat awnad by tha borrowor, Thla In Itaalf io a 
violation *f law. 

Tha haarlne 9ft\mmr aabaa/a trtnondoui aaaunptlan vfchn taking tha 
paa I tl an that, dua ta Fa^X^afaHura to tla«ly aat^atn tha borrow* r' 
r**t i tut I an mftmr^ tha Off!** *f lan aral C u unaa TTweuld hava had on 
apinlan that tha b«rr«*iar aatad In goad faith whan h* a* Id tha 
llvaatoak. Th* barrawar* • quaatianabl* affar of ra*J aatata aaaurjlty 
aa raatltutlan d*a* n*t ahanao tha faat that tha b*rra*ar praaantaal 
and pladood oattla tha h* did not *vn and *ald wortp*** pr*p*rty and 
uaad tha praotoda ta pay far "oth 

Tha haarlnp otflmmr a loo aaka> a blind aaouaati an wftfcn ha atat*a that 

FaaHA 1 Yiiluri ta act undar So>t4«a^ ljgg.ia of FuH A^natruotian 13 
A* aau d hava roaolvad tha aattar duo to thi fldtthat B .«.yau fthja 
borrow*r> af farad r**titwtl*n and It waa y*ur fiat off ana**. Th* 
haar nd off a*r dooa nat hava a u\um a* ta tha (natruct I on pi van in 
th a aaat an. U*lng th* h*arlftd off I oar* * raaaaning, a b*rraw*r *Jan 
oonvort a th* 1 r aaaurlty an** On*k I no It tha "ft rat offanaa") anjd 
lutwut 01 y fat paat-appraval > Saotlan 1962 + ie<bJ <tJ *f rmt^k 

natruot on 1982-A provldaa fi**lblllty af daaltna with oonvartar* 
■*rta*p*d proparty. Tha aa*tlon doaa not puaranta* author I lad 
aonvara an na r d aaa It vaalud* th* r*aal*lng rafulatlana In FaHA 
In*truot I an 1962«A 
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^5 



avlav *f Manning Dfflaar'a D*cni«n 
J«* lutir - Taain 



p*e« 9 



Tha haarJfig aff 1 air* a d*ci*i«n violate* SiotliA 
dnMM^iti^ Fara and Rwni Davniaaaant A*t aa 
Fmrm Cradlt A«t which atataa that a barrawar au 
faith in aannaatlan wtth tha Ivan* ALthaugh tn 
##far mf rmml aatat* t* *aka raatltutt an, tha a 
tha appeal hearing, Ka« nm intantiana af baking 
as I a af FatfA aceurity. Evan undar tha lttf re* 
Canaarvatlafl and Trada Act ra*Jal*na t* tha Can 
Rural OavaLaaaant Act, tha aajarity af tha ■■'• 
aacauaa af tha ■■!* af baa J* aaaurlty and tha 
•utharltad* 



353(b) <Z> if 
raviaad fry tha 
at hava aatad 



tha 
198 



mrr*wmr t aa at 

rait i tut I an f 

d, Agrtaultura 

aal I dated fan 

o 0u id <iat b« 

a« af fund* I 



> gepd 

an 
a tad 
ar thi 



■tea that tha fmot that there 



Tha hearing off Ua 

cU a approval olaarfy deaanetrate* tha hearing officer' a in ah 

rtvifw tha faati J* »* t f fa * * __""? ? deai*_ j*n . Thi #aj— aj 

I nd I eatee that tha aaia ar xna i Uaataab «h nat anther iiad 

b«rr4ta«r'i paat offer sf hit brother 'a real aatat* property 

tha aeaurlty ititfly tndicetee that tha bcrrewcr rtnUtd a 

M**eagc that tha aal a wee an unauthorized dlapeaJtien. 




Tha heerlng 
fjiiH ay pr 

■liwing th 
facta praaa 
borrower aa 
t*r unautha 
author liet 
oenatltute 
ar dreeaare 
preperty da 
faith. 



r Tha 



officer a (early la aeJdng a legal determination af 
iaantina facta eurreundlng tha aal* of tha aaaurlty and 
aaa faat* «Han|a tha QCC aplnfen af bad faith, Tha ar) 
ntad ta tha Off l*e af th« Sonera L Caunaal war* alaplai 
n varied aeourity without FeeXA concent and uatd tha aonefc 

xed purpcee*. Tha action a of aaMlng tha aattla withput 
mn and adalttEng ta tha aal a ira tha aatiana wfcleh 
tha detarainntfen af bad faiths FaHA'o fai lura ta aparbue 
va tha affar af recti tut len far tha oonvor* I on af aertg igo 
mm nat change tha faat tha borrower did nat aet in geed 



fng 



and 



which OG&~b*Ted thalr dcm^aa^yara nit totally correct. Tha haar I 
aff i*irUi grabbing far etrew*. TV under lying fact J a tha aerrewfr 
paid aartgrniadara party enddJ_gU*a - t apply tha praaaada aa nqulrtd 
Tha heerlng of"? I el F W&m with thaaa facta. In ardar fmr tha haa 
aff laer ta detaralne that OK* a opinion waa Jnaerreet, tha berrewef 
wautd hava to ahew that ha did nat convert tha aattla and that tha 
praaaada fram that aaia war* accounted far *nd uaad tmr author lied 
purpeoec under SaatJana 1962.17(b) and 1982,4 «f FaHA I m true t loft 
1962-a. Thl* waa nat dene: tha haarlng officer adafta ta tha aal a 
unmutfrartiad u«i mf praaaada. Tha haarlng aff icar'a appaara ta ba 
taking an tha rata (the authorities and tha raapanafbi li t iaa) mf a> 
•ttarnay by Making a lagal datanainatlan mf bad faith. Thfa Im 
ataarly avtaida tha autharitlaa mf tha haarlng aff l**r and la In 
diraot aanfJiat with tha Ad«iAiatratar*a Taak Faraa mn Apaaala 
raaaaaandatlan ah thia iaawa, Tha taafc faro a found that 06C ill 
will daftn* tha lagal aanaapta mf aarryaralan. Aa itatid In tha 
raaiaaindatiana, "..» tha Haarlng Off iaa r daaa nat hava tha autharity 
ta cartel ud* that thaaa faata da nat aanatituta fraud, waat* mr 
aanwarajaa," It waa alaarly agraad that tha dataraiinatJ an that th » 
baar* facta aanatituta fraud, waata mr aanv*ral*n la a quaatla* 
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* 



Pa* • « 



Jaa Oaxtar - Taaaa 



I at* whlah la within tha raapana I a 1 1 i ty and awtharlty «f CMC. Tha 
hearing aff l«cr'« authority It ta da tarn) I na If tha fitti art aarrokt. 
In tha aaajaat aaaa* MM haaHng aff laar ••fi«l«^«« that ilia aarrawfrr 
414 aall tha aarttafa praparty and aaa tha praaaada la a aaaaar 
atrlatfy prahlhitan' In Saatlan 1962.17<a> <1> af FaMA Xnatrnntlaa 
A. Thin aaatlan atataa that undnr all alraaaatanaaai aalaa praaaelfta 
•aat na raalttad ta • ra 4 1 to ra with llaaa %m tha praaaa4t f In ardar " 
I Ian prlarlty af thaaa llaaa* 

iaaad %n thaaa faata and tha avarvhalal na via I at I ana af FaHA 
Znatmatian and ralatad I ana, wa aaa that tha daalalan aa aaartum >d. 
It tha aaaa In nat nvtrtumnd, tha aarrat#ar mi(( raaaiva •aaataarifaa' 
aaalatanaa thraugh prlaary laan aarvlalnf whlah vlalataa tha 1M7 
1M0 fam hi I la. Thla daalalan wauld alaa aat a praaadaat that watld 
awtharlsa aarrawara ta aall aartaaaad praparty, If It la thalr flrpt 
affanaa, wlthaat prlar appraval and apply tha pf*94* ta "athar 
aallaatiana" Inataad af in tha ardar *t Han prlarlty. 



Ytur !• 



ta thin aattar la praatly appraaiatad. 



Ay /fas 
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Stata PI raatar 
Attaahaanta 
aat 0/0 #• 

C/S #9f-78 
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NAS NOTES 



nuasn/nua vouta 26 

* ilxlh fiaa rat jm 

♦iarta 2, t**2 Thra* hum lxo a aaaltlaa waara I aaoa aac soaa 
of to* (in** 1, *o*t aadlcatad poopla I bava kaova la ay 20* yaart 
vito f»u, I *a a&jeyiAg *yi*n inJ look forward co at t aad log arai 
■aatiogi. If tiaa will p*raU. 

If I aid 1 )»utaal I pteaablr would hiw urlttoa taaathiaf tlailar to 
caa ?rafioui patagrapb, 1 f*«i good about t&t aaoatt to which yoa hava 
aceoptod eitr co*ll*og* of iaprowlo* quail t; at wor*. 1 bollooo aa ara 
tnlog it;r;v«HC[ la lr« daemon It t lot* (hit *a Liu*, whatbar tha? 
ara baarlag* or ttvlavi. Haawvar, char* it atlll roaa for laaravaaaat. 



#1 = 



Oaa calaj I aoclc* 1* our taadaacy co waadar away froa cb* lttaa balag 
apaaalad. Jatt as a* ara an co lot out haariogt can loco local 
ptocaodlagi tod mat lac ip pal loot rapra latitat tv*a aova u to l**o* a 
ciiioo b*a*d oa Uf*I ttpa* of ■rfuaaati t a* or* *l*t sot to tojoct 

ooAalooa or coaaaott oa factor* that ar« aot tali vast to caa Uauad) 
ewiof appaalad. Wo at* to nick to cba liaut *a4 bat* aur dtciiiaui oa 
facta at a a pi lad co Aronc* t*g»lacioo* and po;icit>- aa araa which 
rtrtaaUj aojlclt* aaaati** C**d back It ladasloa la oar dad* loos of 
point • doc roitwaoi to caa tttua. 

Oar daclaloaa ■bowlri ba ciaar, logical aad flaa fraa aa I moo throagh 
caa fladlag*, ralaoaat r*gul*tl<ni to a coaclaaloa which rapport a oar 
dacltloa. Va will not aubatUut* aar jadgaaaat ahaa daclslaa aakara 
ban a oai i t far choir*. 

AAJiitaof *dM*i*cratot raquatta far raolav will coatlaaa ta aa haadlad 
*ary catafallj, *a ara til rwjuottt for rovlav, aad for tho** whica ba** 
aatlt aad ar* tlwalt, aaciatou mil not b* toed* tod without baoaf It af 
coo*uU*Uoa va« gapcoprlata, Wwtbar It ti * r«*la* ot a hoatlog aa 
aaiat ba m *ar* to poatlbl* cast a* uadantaad cba latiat, apply cb* 
ae propria** rafaiatiaa* aad policio* aad laaaa quail t* dacitioaa. 

Va theald all icriwa for a OS arror rata ay lit. Tha Jucltotad poller 
af coaauitatlea aad ro*i*w of all ravaraala of rutting off tear dacitiooi 
*i -aa tortaw ttaga 1* gelog t« bo ■ valuable loaraiog tool aad Lap rev* 
oar cradibiUtT- Coaaulcatioa at Mtlttovc Adamite racor t**.u*ttt prior 
co accaptaaca la alio pronag ta «* Ua&afittai, Qtb*r chaagai will aa 
aad* iiHverit togacaar to accomplish aar aaalgoad task*. If yaa hava 
•aggaocloaa alaaaa aail ar writ*. 
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axparlanca in aaklag tea transition, froa lawyer to judga. Ssz% ?* 
nit obaarvatiocs vara intarasclng ins nopaf -illy :aay will ;a 
halpful co you. 

"If thay aa* quatcioat of wltnastaa, chay suae caka tha blta 
froa thalr *oic*i and tha sharpaass froa thalr phrasing to at 
cj * tan to b« Inquiring rat ha r than erott-axaalnlng. Thav 
r.ivt ca rriilri both in face and In apptaranea, abova and no: 
participant la tha battla." 

"Nautrality raquiras iapartlallty. If at lawyara, thay had 
aainly raprttaaiad plaintlfft In panonal Injury eaaat against 

injurant* coapaalti, or had foraarly baan proaacutora In tha 
crialoal court ■, Judgai auac ihad both tha btaiat and tha 
alnd- L bant of thalr pai practical Thay hava to jlva up tha 
if ho la notion of M vlnnlng a caaa" and auic ba concerned 
prlaarlly that tha gaaa la played according to tha rulti." 

Tha judicial duty than la to ba datachad, objactlva, and 
rational. " 



2. ISSUES 

A. jja_a_rinaytta*lnw Offlcart 

Sow Haariog Branca Staff aaabara ara continuing to coaplata 
raviava for Erik. PUnt ba aura to kaap Erik and your Araa 
Suparvlaor advlaad of your workload! raiatlva to haaringi and 
ravfawt. Tour fine raipenatblHty la to conduct haaringi but wa 
can't lac rarlav caaea raaain In haarlng offlcai without action. 
If you can't gat to thaa lat aoaaooa know ao thay aay ba raaaalgnad 
or your workload adjuatad. 

B. FattA Eagulatioa 

Each HAS offlca ahould hava a tat of FaHA prograa ragulatlona. It 
la wry laportut that thaaa ba kapt aa corract aa poaalbla. 
Idaallj thay ibould hava AM a and PHa filad vaakly. Tha CPt la 
handy for trawl, but thay ara not currant In aany inatancaa. Va 
auac ba aura wa hava tha appropriate raga whan doing our job. 

C. 195K Clarlficatton 



*1 



Wa racaiaad aoaa clarification on FaHA tna true t ion 1991.312. A 
lattar (copy attach** ) froa tha Dlractor, Sarvicing and Proparty 
Managaaaat Dlvlaloo, Slagla Faally Boualng, a t at aa: 
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3oo dotoa irt oMd co docarslaa If an oeeovot is ?ts: i.«. :?. 
orltr to bo iccoloncod* i 3FH ic.aum ante ha at Uut 3 5.11 
icaodulod piyMQtt pott da* or 2 full •cbodolod pojmentt pate 
duo fjf i: loon J coooocutivo boo cha. To aaouro that thoto 
cooaiciooi ixlit it tt» cloo tho accoooc la accolonto*. tho 
^licrict ;ir*ci.\- tboold c oof Ira accoooc atocua jute ?ri:r zz 
Decoloration* 

•ban eaoalsarloj doilaqooocy, FafU oqoacaa .a duo data co t ses:>.. 
lo ochar *or*i, cm "J cooiocutiio a o ochi * rafaraoca ia cha 
prorloos poriaxopa could bo rood oa "3 c oa ao c o c loo doo dacos." 

0. Suboralootloo pot oral oat looa 

Uo bod o oaoo vhoro a burioi officer ooarcarood cha ooolal of a 
moor dilution amd that doc 1st on wo* op bo Id upon roolao* Tho 
orlglnol doDiol wot bout oo lock of ropornnnL ability. Tho 
adadnlDCrocor toot no ■ onoonoduo Glorifying FoJU Xaatrocclon 
1*42-0. Mia laccar Uopj ouacbod) ocacoo that a faoolbla plaa of 
opnrattoo la a—dad la ordar far MA co Oforooa a aobordlnatlon. 

E." lo^o'a Hqldloj Period 

■AS baa bad oooarol coaoo laoaMog Icoo'a ooocooa holalog porlod 
for ao U ablo famor pro front lovoatory property ood wo onto having 
pro blow support lo* toot holding parted. Tho Pimr Profrao Loan 
Sorviclng Dl Tii ion (FFL50) boo ravtound lowo'o calculation*- and 
bono no pro bio on wlcb coo ana roan hold tog poriod or ebo way FaJU 
calculated It. rYLSD li proposing on an co iurtbar clirlfy CM a 
lotua. vhot tho at should clarify lo choc so long oo tho Scoto 
aimttor coo docuoonc tbo colcolotiono ond conoultotlon with 
•urrowodiof ocatao, tho attest tsortgo holding poriod will bo 
opnoio. loop oa lo f o io od of acoblooa choc any. orioo oicb tola 



Cooraotand Loop loop CUtao 



■ IH1BUIJ 

\ I -I *bt oaon 

yW^\ loiioooa 

f» I doci iioai 



Too attacaoi ooooraodoo wan foaootly roooloool froo too 

adodolatrotor. Vnlio cha oa re no ran onala *rttb o anoctflc appoal, 
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Senator Conrad. Thank you very much. 

I thank all of you. I think this has been really excellent testimo- 
ny that confirms just how serious the problems really are, and the 
need for this legislation I think is really quite clear. 

Let me ask each of you this: We have heard testimony here 
today that a system that is independent would be too costly and 
cumbersome. What would be your reaction to that? I would like to 
ask each of you that question, because that is really the central 
thrust of the opposition to this bill, that it would be too costly and 
cumbersome. 

Ms. Dillon. 

Ms. Dillon. Well, first of all, I think that the costs of denying 
the public due process is much greater than the cost of providing 
due process, and I think the Coleman case demonstrated that for 
everybody to read. 

Second, I read somewhere that the only thing more costly than 
the Government spending money is the Government saving money. 
So when they say it is too costly and too cumbersome, I think this 
is just a standard phrase these days for not doing what the people 
want you to do. 

The National Appeals Staff that I headed is intact. As I indicat- 
ed, I believe it would be twice as productive as it is, because it is 
always having to defend itself and to write letters and do all these 
other things, and they could take on a great deal more activity, so I 
do not think it would be cumbersome. But I have been in the bu- 
reaucracy long enough to know that a bureaucrat can make it as 
cumbersome as they want, to defeat something that the public 
wants, so I do not believe it has to be cumbersome and I do not 
believe it has to be a dollar more costly than it is now. 

Senator Conrad. All right. Mr. Fennell. 

Mr. Fennell. Well, firat of all, I do not have sufficient facts to 
give a professional opinion, but I have 11 years background as an 
industrial engineer and have done cost studies and cost reductions. 
I made my career doing that for a long time. 

When I look at this one, the scenario of the NAD, in terms of 
economies of scale, it lies with NAD. NAS, I almost want to say, to 
give an opinion or a decision on that question, without even look- 
ing at the facts, because it seems so obvious. However, without 
having the facts to draw a conclusion, but I think this is an 
example of cost savings. 

Senator Conrad. All right. Ms. Russo. 

Ms. Russo. Let us talk about the cumbersome issue first, because 
I do not see that in any way, shape or form. As I understand the 
legislation— and I believe Mr. Bjerke was misunderstanding, if I 
am not totally incorrect— the county and State appeal procedures 
and the county committees are left intact, so the only thing you 
are dealing with, then, is a change on the Washington level, ami I 
do not see that as being any more cumbersome than what exists 
now. 

The same is true of FmHA. I do not see anything more cumber- 
some about substituting an independent hearing officer for what 
there is. So I think; without some further evidence, that is 
ridiculous. 
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In terms of costs, I think there would be a cost savings. First, 
look at the repeat appeals that we have already talked about. You 
have no idea how much time and money that is taking. Hearing 
officers travel to these things, they stay overnight. It is ridicu- 
lous — not to mention the fact that you have agency personnel 
having to sit around coming up with new ways to turn people down 
and put up with answering all of my letters and everything else. It 
is a ridiculous waste of time. 

In the ASCS process, I think the most costly thing is the fact 
that you are driving real farmers out of the programs and you are 
bringing in speculators and investors, is what is happening. 

A businessman, someone who gets their income from some other 
source other than farming, they can afford to take the risk that, if 
the county office gets audited and they are dragged in on an 
appeal, they know from day one they are going to lose. It does not 
make any difference what the laws says or what the farmer does or 
does not do, once he is notified that he has to come in and explain 
himself before a hearing, he is dead meat. He might as well quit 
right then, because the answer is he is out. They will take 1 or 2 
years of his income from him, because he cannot participate in the 
program. 

Real farmers cannot do that, and the only people who can do it 
are people for whom agricultural production is a sideline, it is a 
speculation. After all, if you are guaranteed that $50,000 Govern- 
ment check through yourself and two corporations, because it is 
speculators who are putting together the corporations, you are 
benefiting a class of people who I do not believe the Congress ever 
intended to benefit I do not think this was intended to be a side- 
line business with Government support. I think it was for farmers, 
and it is not working out that way. 

There is a very recent GAO report on that, if I am not mistaken. 
I think the title of it was something like "Payment Limitation Isn't 
Working," or something like that, which is exactly right, of course, 
because everyone is forming these corporations, but they are not 
the real farmers. And by real farmer, I mean somebody who earns 
his income, his livelihood from that business. They are other 
people. 

So overall, I think you would have a cost savings, if the ASCS 
program became fair enough again, so that real farmers dare go 
back in the water, if you know what I mean. I think we would 
achieve what the objective of the program was in the first place, 
and I do not think there would be any cost increase, really, maybe 
a savings. 

Senator Conrad. Thank you very much. 

Mr. Sullivan. 

Mr. Sullivan. I agree. I think it is a cost saver. I think if we do 
not make a USDA independent appeals agency, we will be here in 
5 years talking to Mr. Bjerke or his successor, having the same 
series of issues roll over us time and time again, and that in itself 
is an enormous cost. 

We will also, if we have an independent agency, hone every 
agency into better decisionmaking. Good decisions will be upheld, 
bad decisions will be overturned, agencies will acc ommo date, 
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change their policies accordingly, and we will have a better deci- 
sionmaking process. 

There are several separate appeals systems right now, and those 
are costing us money. We can pool those resources. We can take 
those resources and we can make a far more efficient, a far better 
system, with the money we have. So even if there is an initial 
startup cost — there may or there may not be — I think, in fact, this 
will be very small, if it does exist. An initial cost, if it happened, 
would be nothing in the long run. We will save vast resources in 
the long run. 

Senator Conrad. All right. 

Mr. Morrow. 

Mr. Morrow. First, as to cumbersomeness, I heard the testimony 
that we do not need one consolidated appeal area, because we have 
different programs and they are very different and, therefore, you 
cannot have one common appeal group looking at ail of these very 
different programs. 

I think that is nonsense. I think the FmHA instructions are 
about 5 feet wide, and the CFR's are about this wide, and half your 
hearing officers did not come from FmHA and they were very 
quickly up to speed. You do not have to be a rocket scientist to 
read a regulation and listen to some facts, if you are trained as a 
hearing officer and have a background in finance and what-not to 
understand that. I see that as almost a nonargument. 

The other argument is that we are going to have a bunch of 
mini-Secretaries of Agriculture as hearing officers here and we are 
going to have chaos. I must be missing something and I am a little 
simple-minded, but it seems to me that the administration is sup- 
posed to be carrying out its program and making its decisions 
based on the law and published regulations, and the hearing offi- 
cers are supposed to be making their decisions based on law and 
published regulations. If both of those are happening, I am not sure 
what the chaos is. 

The real guts in this is, obviously, what Farmers Home and the 
ASCS and other representatives argue on this point, is they want 
to control it. It is that simple. They do not want an independent 
review. They want to make the decision and they want their policy, 
whatever that is, and their "et cetera" to control where they want 
to impose it, and not be reversed based on law and regulations. 

Appeals are cumbersome. I look at this argument differently 
than they do. I think the USDA looks at this as how much inde- 
pendence do we want in this process. I look at it as: Do you want it 
or not? You cannot be partially independent. You cannot be 
partially pregnant. I mean either you are or you are not, and the 
process is not. 

So whatever it costs, you know, scrap what you have or do what 
the NAD would call for, I think, and substantially improve it I 
think we are talking, in terms of cost, of what, 150 or 200 people? 
We are not talking about a huge organization here. There are 86 
hearing officers, 3 small regional staffs and some headquarters 
people, I understand 9 ASCS officers and 1 or 2, perhaps, review 
people and support people. It is a pretty small group. There will be 
consolidations, as these people have pointed out. 
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Two other quick comments: The assertion was made that fewer 
people will be able to appeal, because it will be more cumbersome 
and the costs of hiring legal counsel and representation will go up. 
I think that is ridiculous. My fees, for example, are less than a 
third of the standard retainer for a chapter 12 filing in the parts of 
the world where I work, which is the alternative of loan restructur- 
ing, which is more than anything else what I do. Even if they go up 
slightly, it is going to be meaningless, in terms of the alternative. 
And I do not anticipate them going up, based on what I read of this 
bill. 

Finally, there will be a Coleman case. I am absolutely and totally 
convinced of that. If we do not resolve this problem, there will be 
Coleman-type litigation, with all the same problems and disloca- 
tions and expense of Coleman. I think that is coming, and I have 
talked to enough people around the country to see it building up. 
And it will happen, so I do not think anybody should disabuse 
themselves of that notion. 

Thank you. 

Senator Conrad. All right. Let me ask one final question, if I 
could. Do you see any alternative to a bill like S. 3119? Ms. Dillon, 
do you see any alternative? 

Ms. Dillon. I think the alternative is just what Mr. Morrow 
says, there is going to be massive litigation again that will enjoin 
USDA, whether it is all the agencies that have appeals or not. I 
think the alternative is litigation. 

Senator Conrad. Mr. Fennell. 

Mr. Fennell. I think it is the most practical approach. Based on 
my experience with the Office of Special Counsel, I see that as the 
ideal. But, like the ideal gas law, the ideal doesn't exist. You know, 
to make them completely separate from the Department of Agri- 
culture would be the ideal, but I do not propose that. I think this is 
an excellent alternative (to the ideal). 

Senator Conrad. Ms. Russo. 

Ms. Russo. Yes, there is one alternative and that is that you 
could simply pass a law that says very simply "thou shalt obey the 
law," and then impose that on USDA employees. 

At the moment, they do not seem to feel the inclination to do 
that, and the alternative then is that you allow the affected people, 
the farm producers, an opportunity to correct those decisions that 
are not in conformity with the law, and so you have to give them 
an appeals system of some sort. 

I have counted up and you have passed at least six pieces of leg- 
islation to create some form of independent appeal system for each 
of these agencies, and I should think you would be getting sick of 
it, even if we are not. But nothing has worked, because you have 
tried to take a moderate approach. You have tried to give in and 
say, OK, well, we are going to let you control this, we are going to 
let the Administrator be in charge. It has not worked. 

Senator Conrad. It has not worked. 

Ms. Russo. It has not, and I am sure that you are sitting there 
still getting visits from constituents and people like me who try to 
latch onto people like you, because you are the only one that is 
willing to still listen to farm complaints. You are wasting an awful 
lot of time and energy for you to sit there and listen to this again. 
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It is time to make a clean break and set up an independent ap- 
peals system and to give farmers the real option for an independ- 
ent and fair review, which we have been trying to do for a long 
time. 

Senator Conrad. Mr. Sullivan. 

Mr. Sullivan. I also agree there is no alternative. This is what is 
necessary to deal with the independence problem that we have 
been grappling with here, but also you alluded to what is the 
coming controversy with SCS. 

Well, that coming controversy with SCS is sort of a miniplay of 
the larger controversy that is coming with environmental issues as 
a whole, and we are in 10 years going to find ourselves far more 
entangled in regulations with all of these agencies involved, and if 
we to not have some kind of process to hold that together, it will be 
a complete nightmare. 

Senator Conrad. Thank you very much for that. I think that is 
clearly the case. I think anybody with any vision at all, looking 
over the horizon, thinks we have trouble now, think of where we 
are going to be 5 years from now. That is why my own sense is we 
have to move quickly. 

Mr. Morrow. 

Mr. Morrow. Well, I agree. The long-term answer, as Ms. Russo 
alluded to, is staff accountability, and that has not been mentioned 
here today, so I will. That portion of the bill is very important. 

The bottom line, there are bad decisions, wrong decisions, bone- 
headed decisions, plain mean decisions made out there — not all of 
them, but they are made — and there is nothing to do about it. 
There is no accountability for it for the person who is making 
them. 

That being the case and that not changing, in my judgment, I do 
not see it changing, the only answer is an effective independent 
appeal system, and you have to have that. You do not have it now 
and it has to be fixed. I see no alternative to that. 

Senator Conrad. I thank this panel. I think, really, this has been 
superb testimony by the five of you. It is very, very useful to this 
subcommittee, and ultimately, very useful to the U.S. Senate. 

I want to thank you for the extraordinary time and effort that 
went into this testimony. I read all of the testimony last night, and 
I cannot think of another group of witnesses who went to the effort 
that this group of witnesses did. I also cannot think of another 
group of witnesses who provided testimony of the quality of the 
five of you, and I want to thank you very much for that. It is very, 
very constructive. 

With that, we will close this hearing. I think the message prob- 
ably had better go out from this hearing room that this effort is 
not going to stop. There is just no possibility any more that these 
half-measures are going to be acceptable. We have been down that 
road and we tried, we made a good-faith effort, not just once, not 
twice, not three times, but more than that. I just say my patience 
has run out, and I am a pretty patient person. But this just cannot 
go on any more, and the Administrators ought to hear what has 
Been said here. 

I would hope, if there are any representatives of the agencies 
still left here, that you go back to your agencies and let the Admin- 



Digitized by 



Google 



181 

istrators know that very important testimony was given here 
today, and this effort is not going to stop. They probably should be 
figuring out a way to get onboard and help us structure this in a 
way that makes the most sense, because I think it is going to 
happen. 

Thank you all very much. 

I do have a prepared statement from Alan Malasky and Christo- 
pher R. Kelley, in support of this legislation, together with some 
letters and other statements which, without objection, will be made 
a part of the record. 

[See the Appendix for the material referred to by Senator 
Conrad.] 

Senator Conrad. Thank you very much. 

The subcommittee is adjourned. 

[Whereupon, at 12:47 p.m., the subcommittee recessed, to recon- 
vene at 8:31 a.m., Wednesday, September 30, 1992, in room SR-332, 
Russell Senate Office Building.] 

[Material submitted for inclusion in the record follows:] 
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PUEPABZD StATSMKNT OF AlAN R. MALASKY AND ChBDTOPHKR R. KeLLKY ON THE 

USDA National Appeals Division Act op 1992 (8. 8119, 102d Cono., 1st Smb. 
(1992)) 

This testimony Is submitted by Alan R Malasky and Christopher R Kelley in 
support of the USDA National Appeals Division Act of 1992 (8. 3119) and, in par- 
ticular, its repeal of 7 U AC. M 1885 and 1429. We appreciate the opportunity to 
participate in this subcommittee 8 consideration of S. 3119, and we offer our contin- 
ued assistance as consideration of S. 8119 proceeds. Our participation is motivated 
by our interest in ensuring that the Federal farm programs are administered law- 
fully and equitably, and we are not appearing on behalf of any client of Arent Fox 
Kintner Plotkin & Kahn. 

• Alan R Malasky is a partner in the law firm of Arent Foe Kintner Plotkin & 
Kahn, 1050 Connecticut Avenue, N.W., Washington, D.C. 20036-5339. Mr. Malasky 
has represented numerous agricultural producers nationwide in Federal farm pro- 
gram disputes before the Agricultural Stabilisation and Conservation Service 
(ASCS) and in Federal courts for nearly a decade. He has also published articles on 
Federal farm program issues, including Federal Farm Program Payment-Limitations 
Law: A Lawyer's Guide, 17 Wm. Mitchell L. Rev. 199 (1991), and ASCS Appeals and 
Payment Limitation Revisions in the 1990 Farm Bill What Did the American 
Farmer Really Gain (Or Lose)?, 68 N D. L. Rev. 365 (1992). 

• Christopher R Kelley is counsel to Arent Fox Kintner Plotkin St Kahn. He 
coauthored A Guide to the ASCS Administrative Appeal Process and to the Judicial 
Review of ASCS Decisions (pts. I A ID, 36 S.D. L. Rev. 14 (1991), 36 S.D. L. Rev. 435 
(1991X and Federal Farm Program Payment-Limitations Law: A Lawyers Guide, 17 



Wm. Mitchell L. Rev. 199 (1991). Mr. Kelley has taught administrative and agricul- 
tural law courses at the University of North Dakota School of Law, William Mitch- 
ell College of Law, and the University of Arkansas School of Law. 

Synopsis 

the usda nad act of 1992 would ensure that findings of fact and conclusions 
of law of federal farm program determinations are judicially reviewable 

"The basic remedy against illegal administrative action is judicial review." Ber- 
nard Schwartz, Administrative Law § 8.1 (1991). Nevertheless, the Agricultural Sta- 
bilization and Conservation Service (ASCS) has consistently argued that two ob- 
scure, 40-year old statutes, 7 U.S.C. M 1385 and 1429, prevent the Federal courts 
from reviewing Federal farm program determinations. In effect, the ASCS has 
represented to the Federal judiciary that Congress has deemed the ASCS to be 
infallible when the agency makes Federal farm program determinations. 

Specifically, the ASCS malntaina that 7 U.S.C. § 1885 immunises from judicial 
scrutiny each and every one of its factual fading* made in farm program determi- 
nations under the Agricultural Adjustment Act of 1949, as amended. The ASCS also 
claims that 7 U.S.C. 5 1429 shields the determinations based on those factual find- 
ings from judicial review. 

Both statutes were originally enacted over 40 years ago. 7 U.S.C. § 1885 was origi- 
nally enacted in 1988; 7 U.S.C. § 1429 was originally enacted in 1949. Section 13S5 
was enacted prior to the 1946 enactment of the Federal Administrative Procedure 
Act and the subsequent development of modern administrative law principles. Also, 
compared to the scope and complexity of today's Federal farm program require- 
ments and current levels of farm program participation, Federal farm programs 
were in their infancy when both statutes were originally enacted. Thus, the original 
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enactment of both statutes preceded the development of modern principles of Judi- 
cial review of Federal administrative agency decisions and the recent grants of far- 
reaching regulatory powers to the ASCS, powers that the ASCS exercises over thou- 
sands of America's agricultural producers year after year. 

The USDA National Appeals Division Act of 1992 repeals, in whole or in part, 7 
U.S.C. §§ 1885 and 1429. & 3119, 102d Cong., 1st Sess. § l«aXD, (2) (1992). In addi- 
tion to repealing those statutes, the proposed legislation provides that final determi- 
nations of the USDA National Appeals Division, including those involving Federal 
farm programs, will be reviewable under the Judicial review provisions of the Ad- 
ministrative Procedure Act (APA), 5 U.S.C. « 701-706. Id. « 9, 10(d). 

If enacted, S. 3119 will ensure that Federal courts can review final administrative 
Federal farm program decisions to determine if those decisions were arbitrary, ca- 
pricious, an abuse of discretion, or otherwise contrary to law. Subject only to the 
exceptions to judicial review contained in the APA, Federal courts will have the au- 
thority to set aside any Federal farm program determination that was unreason- 
able, an abuse of discretion, or unlawful. 

The repeal of 7 U.S.C. §§ 1385 and 1429 will reinforce Congress' longstanding 
mandate that Federal farm programs must be administered fairly and equitably. No 
longer could the ASCS assert the claim that it is the sole judge of the reasonable- 
ness and lawfulness of its Federal farm program determinations. 

Discussion 

7 u.8.c. §§ 1385 and 1429 ark inconsistent with modern principles op federal 

administrative law 

A. Modern Administrative Law Seeks To Ensure Reasoned Agency 
Decisionmaking. 

A basic premise of modern Federal administrative law is that adminis tr ati ve 
agency findings of fact and conclusions of law must be reasonable. Accordingly, Fed- 
eral agency decisions are presumptively reviewable under the judicial review provi- 
sions of the Administrative Procedure Act (APA), 7 U.S.C. §§ 701-706. See, ejg* 
Abbott Laboratories v. Gardner, 387 U.S. 136, 140 (1967). 

Under the APA, an agency's determination must be set aside if it is "arbitrary, 
capricious, an abuse of discretion, or otherwise not in accordance with law." 5 
U.S.C. § 706(2XA). The APA also provides that a reviewing court shall "decide all 
relevant questions of law," 5 U.S.C. § 706, although the United States Supreme 
Court has held that an agency's interpretations of its governing statute and its own 
regulations may be entitled to deference. Chevron v. Natural Resources Defense 
Council, 467 U.S. 837, 842-43 (1984). 

In general, judicial review under the APA is for reasonableness. So long as the 
agency was not arbitrary or capricious in resolving disputed factual issues and its 
determination based on those facts was reasonable and lawful, the agency's decision 
will stand. 

The APA's judicial review provisions do not apply if other statutes preclude 
review or if the challenged agency action is committed to the agency's discretion by 
law. 5 U.S.C. §701(aXl), (2). Nevertheless, neither exception to the presumptive 




(stating that the exception for action committed to agency discretion by law "is a 
very narrow exception. . . ."). 

B. 7 UJ8LC. 6§1385 and 1429 Do Not Ensure That the Secretary of . 



Acting Throufh the Agricultural Stabilisation and Conservation Service 
(ASCS), WW Make Reasoned Federal Farm Program Determinations, 

7 UJ3.C. H 1886 and 1429 were initially enacted in 1988 and 1949, iespectively, 
well before the full development of the current checks on unbridled administratbe 
agency behavior. They are relics of a bygone era, and they burden American agri- 
culture with the risk of uncorrectabk iirational agency action. 

Initially enacted nearly a decade before the enactment of the APA, 7 UJ3.C §1886 
provides that ''facts constituting the basis . .^ . (for Federal farm urogram payments 



under the Agricultural Adjustment Act of 19491 when officially < 

formity with the applicable regulations, . . . shall be final and conclusive and ahaD 

not be reviewable by any other officer or agency of the Government . . 

The ASCS has consistently attempted to shield its factual determinations from 
review under the APA by tovoking section 1885. In essence, the ASCS maint ' 
that section 1886 gives H complete license to determine disputed nets without < 
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having to justify to the judiciary what it has deemed to be the factual basis for its 
administrative decisions. 

Hie extraordinary reach of the ASCS's position is illustrated by a recent decision 
of the United States Claims Court concluding that "both the literal language of [7 
U.S.C.] § 1385 and the consistent case authority constituting binding precedent for 
the Claims Court require a holding that factual findings of [the ASCS] are simply 
unreviewable under any standard, however narrow, or fir any reason, however com- 
pelling, 'when officially determined in conformity with the applicable regulations/ " 
Simons v. United States, 25 CI. a. 685, 1992 WestLaw 55937, • 11 (Mar. 23, 1992) 
(italics supplied). 

• In other words, the Claims Court ruled that even if the ASCS relied on clearly 
erroneous facts in determining that a producer was ineligible for Federal farm pro- 
gram benefits, a reviewing court is barred by 7 U.S.C. § 1385 from setting aside that 
determination. 

As it has done with section 1385, the ASCS has asserted 7 U.S.C. § 1429 as a 
shield against judicial review. 7 U.S.C. § 1429 provides that "[determinations made 
by the Secretary under this [Agricultural Adjustment Act of 1949, as amended] shall 
be final and conclusive. . . . The Claims Court held in Simons that 7 U.S.C. § 1429 
limits the judicial review of ASCS decisions to determining whether the decision 
was rational based on "a comparison of [the decision] with the facts found. . . ." Id 

• The Claims Court's ruling means that, under 7 U.S.C. §§ 1429 and 1385, an 
ASCS decision based on clearly erroneous findings of fact must be upheld if the deci- 
sion is rational when compared to the clearly erroneous findings of met. 

• For example, assume that the ASCS determined that the Earth is flat. If the 
ASCS followed its past practice, it would maintain in court that section 1385 pre- 
vents the court from setting aside that determination for any reason. If, based on its 
finding that the Earth is flat, the ASCS concluded that a ship would fall off the 
edge of the Earth if it sailed far enough, the ASCS would also argue that section 
1429 prevents the court from deciding any issue other than the reasonableness of 
the conclusion that a ship would eventually sail off the Earth's edge. As extreme as 
this example may sound, it is precisely the type of argument used by the Govern- 
ment against America's producers who seek judicial review of adverse ASCS 
determinations. 

• If sections 1385 and 1429 were repealed, the ASCS could no longer claim that a 
court could not consider whether the ASCS's factual determinations were reasona- 
ble. Hence, in the example above, the ASCS would have to demonstrate that it acted 
rationally in determining the Earth is flat. Again, while the "Earth is flat" example 
is an extreme one, the reality is that the ASCS makes a host of factual determina- 
tions each time it renders a Federal farm program determination. Hie only way to 
guarantee that those determinations will be rational is to make the ASCS answer- 
able for them in court. 

The Simons decision illustrates how the ASCS has used 7 ILS.C. §§ 1385 and 1429 
to attempt to position itself so that it can operate without any concern for the need 
to justify its determinations when the rationality of those determinations is ques- 
tioned. Fortunately for the Federal farm program participants who expect to be 
treated by the ASCS in a reasonable and lawful manner, the ASCS has not always 
prevailed in its repeated efforts to shield its determinations from judicial review. 
Indeed, the ASCS's claim of immunity from judicial review has been properly reject- 
ed as being "nonsensical." See, e.g., Justice v. Lyng, 716 F. Supp. 1567, 1569 (D. Ariz. 
1988); see also Justice v. Lyng, 716 F. Supp. 1570, 1579 (D. Ariz. 1989) ("Despite De- 
fendant's arguments to the contrary, this Court is entitled to review the [ASCS's] 
findings and order that they be reversed if found to be arbitrary and capricious.") 
(citing Esch v. Lyng, 665 F. Supp. 6, 23 (D.D.C. 1987), modified sub nam. Esch v. 
Yeutter, 876 F.2d 976 (D.C. Or. 1989)). 

The ASCS's lack of consistent success, however, is not the result of the ASCS's 
failure to consistently assert immunity. Over 20 years ago, a Federal court of ap- 
peals rejected the ASCS's argument that 7 UJS.C. § 1885 "mdicatefd] a congressional 
intent to preclude all judicial review of administrative determinations" involving 
Federal farm programs in which participation was voluntary. Qarvey v. Freeman, 
397 F.2d 600, 604-05 (10th Cir. 1968XThat rejection notwithstanding, the ASCS has 
persisted with its extravagant claim that its determinations are completely immune 
from judicial review. See generally Christopher R. Kelley & John S. Harbison, A 
Guide to the ASCS Administrative Appeal Process and to the Judicial Review of 
ASCS Decisions (pt. II), 36 S.D. L. Rev. 435, 436 n.215, 472-75 (1991) (discussing the 
ASCS's persistent efforts to immunize its determinations from judicial review under 
7 UJ5.C. « 1385 and 1429). 
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To the extent that the Simons decision supports the ASCS's position, history dem- 
onstrates that the ASCS will now seek to expand that decision to its most extreme 
reach. Indeed, the reported cases reveal that the ASCS does not accept any limits to 
those statutes, notwithstanding the many Federal court decisions stating that those 
statutes have limits. See, e.g., Brundidge Banking Co. v. Pike County ASCS, 899 F.2d 
1154, 1163 n.9 (11th Cir. 1990) (interpreting section 1385 as having the very limited 
purpose of "eliminating collateral issues in payment challenges, such as the validity 
of a quota allocation. These collateral issues may have been subject to appeal at an 
earlier time, and the finality provision ensures that the matters that should have 
been raised earlier are not bootstrapped into subsequent litigation."). 

If the ASCS relied on 7 U.S.C. 55 1385 and 1429 only to bar challenges to general- 
ly applicable farm program requirements based on factual determinations such as 
the 5-month averaged market price for a commodity, its position regarding the final- 
ity of such findings might be appropriate to avoid multiple challenges to such deter- 
minations or to ensure that tardy challenges do not adversely impair the stability of 
commodity markets. The ASCS, however, invokes these statutes in virtually every 
action in which an individual producer seeks judicial review of a determination af- 
fecting only that producer and involving only that producer's unique circumstances. 

The ASCS administrative appeal regulations a lread y bar administrative appeals 
of generally applicable program requirements. 7 CFR § 780.2(b) (1992). If the ASCS 
needs protection from judicial challenges to factual determinations forming the 
basis for generally applicable program requirements, the statute providing that pro- 
tection should be drafted to prevent the ASCS from using it to attempt to preclude 
judicial review of determinations involving only the unique circumstances of the ag- 
grieved producer. 

The issue presented to Congress by the proposed repeal of 7 U.S.C. §§ 1385 and 
1429 is ultimately the question of whether the ASCS should be given a clear mes- 
sage that it is accountable for Federal farm program determinations that are arbi- 
trary, capricious, an abuse of discretion, or otherwise not in accordance with law. 
Unless 7 U.S.C. §§ 1385 and 1429 are repealed, the ASCS will persist in claiming 
that it is not accountable for its actions. 

From the perspective of America's agricultural producers, the ASCS's argument 
is, in effect, that it has been deemed by Congress to be infallible. The ASCS is tell- 
ing the American farmer who participates in the Federal farm programs that Con- 
gress has permitted it f to regulate how that farmer organizes his or her farming op- 
eration, what crops to plant, when to plant them, how to plant them, and where to 
plant them, and that its own conduct in doing so is immune from corrective judicial 
action even if arbitrary, capricious, an abuse of discretion, or contrary to law. 

II. 7 U.S.C. §§ 1385 and 1429 Deny America's Farmers Protection From Arbitrary 
and Capricious ASCS Determinations. 

This year, over 80 percent of the Nation's wheat, Upland cotton, and rice base 
acres and over 75 percent of the Nation's corn and sorghum base acres are enrolled 
in Federal farm programs. Thousands of America's farmers, their families, and 
"Main Street" businesses depend on the fair administration of the Federal form pro- 
grams. Unfortunately, Federal farm program benefits may be improperly denied in 
some cases because the ASCS uses 7 U.S.C. §§ 1385 and 1429 to attempt to prevent 
the judiciary from protecting America's agricultural sector against arbitrary and ca- 
pricious Federal farm program determinations. 

7 U.S.C. §§ 1385 and 1429 are relics of a bygone era. They burden American agri- 
culture with the risk that the Federal farm programs will be administered arbitrar- 
ily, capriciously, and unlawfully without the availability of any means to correct 
those wrongs. 

The risk that the Federal farm programs will be inalterably administered arbi- 
trarily, capriciously, and unlawfully is demoralizing to America's agricultural 
producers. Moreover, that risk introduces economic inefficiencies into American 
agricultural production at a time when American agriculture faces in creased compe- 
tition from foreign producers. Finally, as a matter of basic American values, it is 
simply unacceptable to ask America's formers to bear that burden. 

Conclusion 

7 U.S.C. H 18S5 AND 1429 SHOULD BE RKPIALED 

Final Federal form program determinations should be subject to judicial review in 
accordance with the provisions of the Administrative Procedure Act, 5 U.&C 
S5701-706, just as are virtually all Federal administrative agency determinations 
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There is simply no valid reason to permit the ASCS to claim that its administrative 
determinations are exempt from judicial review under the APA. 

We appreciate the opportunity to participate in the subcommittee's consideration 
of S. 3119. We welcome the opportunity to respond to any questions that the mem- 
bers of this subcommittee may have and to provide additional assistance. Thank 
you. 

(Signed) Alan R. Malasky. 
Christopher R. Kelley. 



LETTER OF JOHN B. MEYERS 

John B. Meyers, 
Louisville, Kentucky 

August 6, 1992. 
Chairman Kent Conrad, 

Credit Subcommittee of the Agriculture, Nutrition, and Forestry Committee, Senate 
Russell Building 328A, Washington, D.C 20510. 

Dear Mr. Chairman: Thank you for the opportunity to present a statement for 
the record regarding the appeals process of the Farmers Home Administration 
(FmHA). 

I am a consultant to developers, owners and managers in the Farmers Home Ad- 
ministration Section 515 Rural Rental Housing program, which finances apartment 
complexes in rural areas for low and very low income tenants. The program pro- 
vides housing and housing subsidies that would otherwise not be available in rural 



I have been involved in a number of appeals u nder FmHA Instruction 1900-B, 
"Adverse Decisions and Administrative Appeals," 7 CFR Part 1900 Subpart B. 

Unfortunately, appeals impose costs on the appellant— both the costs of the 
denied benefit (if the denial is upheld), and the costs of an appeal. I would like to 
believe that FmHA denies a benefit only when two otherwise reasonable parties 
cannot agree. However, I believe there are cases in which FmHA uses the appeals to 
penalize a program participant. 

I am involved as a consultant in a situation in which FmHA is using appeals to 
try to force an individual out of the housing program. One FmHA District Office 
has overloaded him with appeals. 

Since August 1991, the one District Office has issued 20 appeal rights to this one 
individual. To date, in the six hearings (for 10 appeals) with the National Appeals 
Staff (NAS), we have lost two decisions and won four. 

— After we won one decision, FmHA appealed to the NAS Director that the decision 
violated a regulation; after much confusion by the NAS about whether a second 
hearing should be held, we submitted a written appeal to the Director. We 
pointed out to the Director that FmHA was wrong and that no regulation would 
be violated; and, we won again. 
— For the two decisions we lost (which had identical issues), we requested that the 
State Director review the decisions. We lost there. But, when we appealed to 
the NAS Director, we won on one decision. We blew the other decision because 
we missed the deadline for the request to the Director; I strongly believe we 
would have won because we won an identical request 
Thus, out of these 10 appeals, we ultimately won 6. 

The other 10 appeals are in various stages. We are waiting for five hearing dates 
to be assigned. We have yet to meet with FmHA on three appeals. After meeting 
with FmHA on the ninth appeal, FmHA reversed itself and approved our original 
request; this made this appeal unnecessary. And, after we requested a meeting with 
FmHA on the 10th appeal, FmHA took 2 months to advise us that they were with- 
drawing the appeal rights because they had combined one appealable action with 
one nonappealable action. We have requested the NAS to rule on whether the "non- 
appealable action is indeed just that (we contend it is appealable) and if FmHA can 
preclude appeals by improperly bundling issues. 

Additionally, FmHA has notified us that they are refusing to grant appeal rights 
on four denials of assistance. FmHA disingenuously stated that hearing decisions on 
appeal rights on these four projects will affect the FmHA decision on these; FmHA 
is disingenuous because we have already won appeals on the projects on the same 
issues. This refusal has been appealed to the NAS. 
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Thus, in 12 months, FmHA has issued 24 total notices regarding appeals regard- 
ing only 11 different projects. Needless to say, a number of projects are involved in 
three appeals, many on the same issue. This may be triple jeopardy. 

Because these appeals are coming from only one District Office and no others in 
which this individual has projects, I believe that the District Office is carrying out a 
vendetta against the individual. By issuing appeal rights, FmHA has sought to 
create an insupportable financial burden so that he will be forced to reconsider his 
continued participation in the program. And, I believe that the District has 
abdicated its responsibility for administering the program in favor of using the 
appeal process. 

We have brought this situation to the attention of the State Director and the Ad- 
ministrator. We've asked for a cease-fire until the issue of the vendetta can be re- 
viewed by an impartial FmHA official. The State Director is defending the District 
Office as behaving responsibly. The Administrator is supporting the State Director. 
However, the FmHA National Office is sending staff from other States to review the 
situation and others in the State; this decision was made by the Administrator fol- 
lowing an initial visit this past May by National Office officials. 

The appeals process can benefit from additional legislative changes to make it in- 
dependent of FmHA. But, I believe the role of FmHA should also be addressed in 
legislation. FmHA abdicated its responsibility to use the appeals process judiciously 
in the situation I have presented. I support a "loser pays" legislative amendment so 
that the appellant doesn't have to pay for nuisance appeals. And, I support adminis- 
trative actions against abusers of the appeals process. 

I appreciate the opportunity to provide this information. 
Sincerely yours, 

(Signed) John B. Meyibs. 



LETTER OF NATIONAL FAMILY FARM COALITION 

National Family Farm Coalition, 

Washington, DC, 

August 6, 1992. 
The Honorable Kent Conrad, 

Chair, Subcommittee on Agricultural Credit, Committee on Agriculture, Nutrition, 
and Forestry, United States Senate, Washington, D.C 20510. 

Dear Senator Conrad, The National Family Farm Coalition (NFFQ represent- 
ing 41 rural advocacy and family farm organizations in 30 States strongly supports 
the recently introduced USDA National Appeals Division Act of 1992— S. 3119 that 
is the focus of your August 10 hearing. 

This legislation is absolutely essential to correct major problems with the current 
FmHA National Appeals System that were well documented in your May 1991 hear- 
ing and have only gotten worse. Farmers deserve the right to a fair independent 
appeal within all USDA agencies and this legislation would consolidate currently 
confusing and often ineffective appeals systems. 

The NFFC appreciates your leadership in following through on this important 
issue. It was the rampant problems in the FmHA appeals system that resulted in 
the major legislative changes incorporated in the 1987 Agricultural Credit Act The 
effectiveness of that appeals process has been directly thwarted by its current 
implementation. 

Again, we strongly support this legislation and will work closely with you and the 
other cosponsors to ensure its speedy adoption and proper implementation. Without 
it, farmers may continue to "win" their appeal yet fail to win in their ongoing ef- 
forts to continue their farming operation due to an ineffective system. 
Sincerely, 

(Signed) Katherine Ozer, 

Director. 
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LETTER OF NATIONAL FARMERS UNION 

National Farmers Union, 
Office of the President, Washington, DC, 

August 10, 1992. 
The Honorable Kent Conrad, 

Chairman, Subcommittee on Agricultural Credit, Senate Agriculture Committee, 
Washington, D.C 20510. 

Dear Senator Conrad: I am writing on behalf of the over 250,000 farm families 
of National Farmers Union to express our organization's endorsement of and sup- 
port for your bill, S. 3119, 'The USDA National Appeals Division (NAD) Act of 
1992." We thank you for authoring the legislation and conducting this hearing to 
assess how the bill might improve upon the current appeals process. 

Consolidation of the appeals functions of the ASCS, CCC, FmHA, RDA, and SCS 
at the national level into a single NAD and placing it outside the respective agen- 
cies and under the Secretary of Agriculture's office will, we believe, provide a fairer 
and more objective appeals process for agricultural producers. 

Making the national appeals staff independent of program policymakers will help 
eliminate the inherent conflicts of interest which arise by having the same agency 
head both implement the program and issue the final determinations on appeals of 
adverse agency decisions. NAD staff will be freer to make decisions based on the 
law and regulations, without pressure from agency employees. 

The agencies affected by S. 3119 greatly impact the operations of literally thou- 
sands of America's farmers and ranchers. Given the complexity of Federal farm pro- 
gram rules as well as the extent to which participants are regulated, NFU believes 
producers deserve an independent appeals process. 

In addition, the "one-stop shopping" provided by consolidating these functions 
should help eliminate needless delays and expenses for those farmers who choose to 
appeal decisions involving more than one agency. Making NAD decisions adminis- 
tratively final within 30 days and requiring their implementation will also assist in 
meeting this goal. Far too often, when a farmer appeals, it takes as long as a year to 
get a final decision, only to have the agency delay implementation or overturn a 
decision many months after the appeals determination is made. Agricultural pro- 
ducers find this frustrating and, in many cases, become so disgusted with the system 
that they decide it is just not worth it to appeal at all. 

More importantly, by repealing two existing Federal statutes, S. 3119 makes final 
Federal farm program determinations subject to judicial review in accordance with 
the Administrative Procedures Act, just like almost every other Federal administra- 
tive agency determination. 

Currently a farmer or rancher cannot go to court to question an ASCS finding of 
fact on which a determination is based, but can only to go to court in the rare in- 
stance when the reasonableness of the decision based on the facts as determined by 
ASCS can be called into question. In other words, as an extreme example, if a 
farmer plants his crop and his neighbors testify that they saw him planting his 
crop, but ASCS determines that he did not plant a crop, this is a finding of fact by 
ASCS which is not appealable in a court of law. 

The experience of one NFU member from Kansas about the ASCS appeals process 
sums up the feelings of many agriculture producers. He wrote me: 

"It is my belief that once I got to Washington, I didn't have a chance. The people 
I was appealing to were the same ones that made the rules and didn't understand 
how it applied to farmers. I started the appeals process in early 1989 and finished it 
in June of 1990. That is too long for anyone. At my hearing in Washington, I felt 
that nobody in the room was qualified to deal with the subject at hand. They were 
ignorant of the problems of the farmer and only knew the section of the Handbook 
that applied to the hearing. 

"Most farmers are intimidated by the huge regulation manuals. Even employees 
of ASCS can't keep up. Farmers also have the attitude that they are doomed from 
the start, so why even try. The local county committee, by far, has the best handle 
on how to deal with local problems. 

"A major problem, too, is the fact that all decisions are made, not in fairness to 
the producer, but in the interest of USDA in saving money. A person should not 
have to appeal to the same people who think you were wrong to begin with. The 
judge and jury are the same ones that have brought the charges against you." 

Another NFU member from the State of Washington, who appealed a decision on 
payment yields, concurred and told me that he did not go beyond the State level in 
the appeals process because he didn't feel he would get a fair shake at the national 
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level. He termed the current system as one in which the "fox is guarding the 
henhouse." 

The experiences of these two producers are very typical of the countless com- 
ments NFU receives from its members concerning the appeals process at the nation- 
al level. 

National Farmers Union applauds you for building needed accountability into the 
system by including provisions in S. 8119 which spell out requirements for job per- 
formance reviews for USDA employees, including their history of causing unneces- 
sary appeals or failure to implement decisions. 

We also like the fact that the legislation permits USDA State-certified mediation 
programs to expand their jurisdiction beyond credit, enabling them to also consider 
disputes involving wetlands, farm program compliance, rural water loans, grazing 
on national forest lands, and pesticides. The increase in Federal matching funds 
from the current 50 percent to 70 percent will benefit these dispute resolution pro- 
grams, so vitally needed, particularly in light of the over 40,000 FmHA delinquency 
notices which were sent to borrowers in the past few months. Borrowers who re- 
ceived delinquency notices have only a short period of time in which to exercise 
their rights. State mediation programs assist these producers in their efforts to 
secure timely resolution of their credit problems. 

National Farmers Union believes this legislation will provide much needed relief 
to those producers who find themselves in a regulatory dispute with the various 
agencies within USDA. We appreciate your hard work in this area, and thank you 
for the opportunity to comment on S. 3119. We urge its swift and favorable consider- 
ation by the Congress. 
Sincerely, 

(Signed) Lbland Swenson, 

President 



LETTER OF NATIONAL FARMERS ORGANIZATION 

National Farmers Organization, 

Washington, DC 

August 8, 1992. 
The Honorable Kent Conrad 
United States Senate, Washington, DC 20510. 

Dear Senator Conrad: I would like to commend you and the cosponsors, of S. 
3119 and offer the National Farmers Organization's support to establish an inde- 
pendent USDA National Appeals Division (NAD) for ASCS, CCC, FmHA, RDA and 
SCS Appeals. 

As we interpret the proposed legislation it would not in any way supersede or 
remove the authority of the local county or State committee's. Current statutes and 
regulation which require that an appellant must go thru the county and State com- 
mittee appeals process prior to appealing to Washington, would remain unchanged. 
We feel this is extremely important. 

While we support the establishment of an appeals process at the national level 
which is independent of the respective agency, we feel very strongly that the local 
county and State committee system for appeals must be retained. USDA programs 
are national in scope, however, there are many local conditions in farming and 
ranching that are unique to the various geographic areas of the country. 

Firsthand knowledge of these local conditions becomes especially critical when de- 
cisions are being made on an individual case basis which can have a profound effect 
on the individual as well as the integrity of the respective program. The good judg- 
ment of locally elected committee's simply cannot be replaced at the national level. 

For those appellants who cannot resolve their problem at the local or State level 
the opportunity to appeal to an independent entity at the national level will be met 
with a renewed sense of fairness and objectivity on the part of the Federal 
bureaucracy. 

Again, I want to thank you and would be pleased to assist you in any way we can 
in passing this important legislation. 
Sincerely, 

(Signed) Grant Buntroce, 

Director. 
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IN THE SENATE OF THE UNITED STATES 
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Mr. Ooniad (fcr hmMetf, Mr. Hdun, Mr. IVmcma, Mr. Wmuunos*, Mr. 

V^^BW Hb hm^ mmA liw lff^^nM% ^^mm^^m! ilia U^m« MB. 

wkMB WIS Ml toVI06 AM rSOBtTM tO tB6 GttBBUttM OH AfnOQltWy Ntt- 



A BILL 



To establish a National Appeals Division of the Department 
of Agriculture to hear appeals of adverse decisions made 
by certain agencies of the Department, and for other 



1 Beit enacted iy the Se$iate and House cf Represcnta- 

2 tives cfthe United States of America in Congress assembled, 

3 BECTIONL8HOBTTrn* TABLE OF CONTKNTa 

4 (a) Short Title.— This Act may be cited as the 

5 "USDA National Appeals Division Act of 1992". 

6 (b) Table of Contents.— The table of contents of 

7 this Act is as follows: 

See. 1. 8beit tide; table of eoBtenfte. 
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See. 2. 

See. S. National Arm* DM**. 

Bee. 4. Noooe ana oppofwnny i 

See. 5. Informal hearinen and meotinai, appealable 1 

See. 6. Aoeeni to i 

See. 7. Haarmfi. 

See. 8. Administrative i 

See. 9. Judicial review. 

See. 10. Implementation of final detannmationi of Dhfrion, 

See. 11. Evaluation of employees. 

See. 12. Prohmition on advene aetion while appeal pending. 

See. IS. BelatJonahip to other kwe. 

See. 14. Anthoriaation of ap propri ationo 

See. 15. State mediation prog rame 

See. 16. Confcrmmf amendments. 
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1 SBC. 2. DKFlNfl'lONB. 

2 As used in this Act (unless the context clearly re- 

3 quires otherwise): 

4 (1) Adverse decision. — The term "adverse 

5 decision" means an administrative decision made by 

6 a decisionmaker that is adverse to an appellant, in- 

7 chiding a denial of equitable relief. 

8 (2) Agency. — The term "agency" means 

9 (A) the Agricultural Stabilization and Con- 

10 servation Service; 

11 (B) the Commodity Credit Corporation; 

12 (C) the Farmers Home Administration; 

13 (D) the Rural Development Administra- 

14 tion; 

15 (E) the Soil Conservation Service; 

16 (P) a State or county committee estab- 

17 lished under section 8(b) of the Soil Conserva- 
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1 tion and Domestic Allotment Act (16 U.S.C. 

2 590h(b));or 

3 (G) a successor to an agency referred to in 

4 subparagraphs (A) through (F). 

5 (3) Appellant.— The term "appellant" means 

6 any person — 

7 (A) whose right to participate in, or receive 

8 payments, loans, or other benefits in accordance 

9 with, any of the programs administered by an 

10 agency is affected by an adverse decision made 

11 by a decisionmaker, and 

12 (B) who appeals the adverse decision in se- 
tt cordance with this Act. 

14 (4) Decisionmaker. — The term 

15 "decisionmaker" means— 

16 (A) an officer or employee of an agency; or 

17 (B) in the case of a State or county com- 

18 mittee referred to in paragraph (2)(F), the 

19 State or county committee, 

20 who makes an adverse decision that is appealed by 

21 an appellant. 

22 (5) Director.— The term "Director" means 

23 the Director of the Division. 

24 (6) Division.— The term "Division" means the 

25 National Appeals Division established fay this Act. 
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1 (7) Final determination. — The term "final 

2 determination" means a determination of an appeal 

3 by the Division regarding an appeal that is adminis- 

4 trativ el y final, conclusive, and binding. 

5 (8) Final determination letter.— The 

6 term "final determination letter" means a written 

7 determination on an appeal sent to an appellant 

8 under paragraph (1) or (2) of section 7(b) or sob- 

9 section (d) or (e)(3) of section 8. 

10 (9) Hearing record.— The term "hearing 

11 record" means the transcript of a hearing, any audio 

12 tape or similar recording of a hearing, and all docn- 

13 ments and other evidence presented to a hearing of- 

14 ficer. 

15 (10) Implement. — The term "implement" 

16 means to effectuate fully and promptly a final deter- 

17 mination of the Division not later than 30 calendar 

18 days after the effective date of the final determina* 

19 tion specified in section 7(h)(2). 

20 (11) Participant.— The term "participant" 

21 means any person whose right to participate in, or 

22 receive payments, loans, or other benefits in accord- 

23 ance with, any of the programs administered by an 

24 agency is affected by an adverse decision made by a 

25 decisionmaker. 



•s tut B 



Digitized by 



Google 



195 

5 

1 (12) Secretary.— The term "Secretary* 

2 means the Secretary of Agriculture. 

3 (13) State director.— The term "State di- 

4 rector" means the individual who is primarily re- 

5 sponsible for carrying out the program of an agency 

6 within a State. 

7 SEC. S. NATIONAL APPEALS DIVISION. 

8 (a) Establishment.— The Secretary shall establish 

9 and maintain a National Appeals Division, within the Of- 

10 fiee of the Secretary, to cany out this Act. 

11 (b) Director. — 

12 (1) In general. — The Division shall be headed 

13 by a Director, appointed by the Secretary from 

14 among individuals with substantial experience in 

15 practicing administrative law. The position of the 

16 Director shall be a Senior Executive Service position 

17 (as defined in section 3132(a)(2) of title 5, United 

18 States Code) that shall be filled by a career ap- 

19 pointee (as defined in section 3132(a)(4) of such 

20 title). 

21 (2) POWERS. — To cany out this Act, the Direc- 

22 tor shall promulgate procedural regulations and poli- 

23 cies governing the conduct of the business of the Di- 
2* vision, including the conduct of appeals, the stand- 
25 ard of review, the conduct of reviews of appeals, the 
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1 appeals process, and other actions affecting the pro- 

2 cednral rights of appellants, consistent with this Act 

3 The Director shall have the exclusive authority to 

4 promulgate the regulations. 

5 (3) Direction, control, and support. — The 

6 Director shall be free from the direction and control 

7 of, and shall not receive administrative support (ex- 

8 oept on a reimbursable basis) from, any person other 

9 than the Secretary. 

10 (4) Level v of executive schedule. — Sec- 

11 tion 5316 of title 5, United States Code, is amended 

12 by adding at the end the following: 

13 "Director, National Appeals Division, Depart- 

14 ment of Agriculture/ 9 . 

15 (c) Legal Counsel.— The Director may retain legal 

16 counsel to advise the Director and hearing officers of the 

17 Division with respect to such legal questions as the Direc- 

18 tor considers appropriate, and otherwise act as an advo- 

19 cate for the agency. Legal counsel shall not serve as eotm- 

20 sel to any other division or agency of the Department of 

21 Agriculture. 

22 (d) Hearing Officers and Other Employees. — 

23 (1) In GENERAL.— The Director shall appoint 

24 such hearing officers and other employees as are 

25 necessary for the administration of the Division. 
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1 (2) Powers op hearing officers. — To cany 

2 out this Act, a hearing officer — 

3 (A) shall have access to all records, re- 

4 ports, audits, reviews, documents, papers, rec- 

5 ommendations, or other material available that 

6 relate to programs and operations with respect 

7 to which an appeal has been taken; 

8 (B) may request such information or as- 

9 sistance as may be necessary for carrying out 

10 the duties and responsibilities established under 

11 this Act from any Federal, State, or local gov- 

12 ernmental agency or unit of the agency; 

13 (C) may require the attendance of wit- 

14 nesses, the production of all information, docu- 

15 ments, reports, answers, records, accounts, pa- 

16 pers, and other data and documentary evidence 

17 necessary to the proper resolution of appeals; 

18 (D) may, if appropriate, require the at- 

19 tendance of witnesses and production of docu- 

20 mentary evidence by subpoena, which subpoena, 

21 in the case of contumacy or refusal to obey, 

22 shall be enforceable by order of any appropriate 

23 United States district court; 
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1 (B) may administer oaths and affirma- 

2 tions, whenever necessary in the process of 

3 hearing appeals; and 

4 (F) may enter into contracts and other ar- 

5 rangements for reporting and other services and 

6 make such payments as may be necessary to 

7 cany out this Act. 

8 (3) Exclusive employment. — An employee of 

9 the Division may have no duties other than those 

10 that are necessary to cany out this Act. 

11 (4) Direction and control.— All employees 

12 of the Division shall report to the Director and shall 

13 not be under the direction or control of, or receive 

14 administrative support (except on a reimbursable 

15 basis) from, offices other than the Division. 

16 (e) Resources and Personnel. — The Secretary 

17 shall ensure that — 

18 (1) the Division has resources and personnel 

19 that are adequate to hear and determine all initial 

20 appeals in the State of residence of an appellant on 

21 a timely basis and to otherwise cany out this Act; 

22 and 

23 (2) hearing officers receive training and retrain- 
"24 toy adequate "Ibr tte~ duttes~of" hearing ofltoenroir 
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1 initial employment and at regular intervals after ini- 

2 tial employment. 

3 (f) Delegation and Review. — The Secretary may 

4 not delegate to any other person (other than the Director) 

5 the authority of the Secretary with respect to the Division. 

6 (g) Reports and Studies. — 

7 (1) In general.— The Director shall issue 

8 such reports, and conduct and provide such studies, 

9 to the Secretaiy and the head of an agency as the 

10 Director determines are necessary to identify and re- 

11 solve problems of the agency with respect to imple- 

12 mentation o£ — 

13 (A) laws, policies, procedures, and regula- 

14 tions of the agency, based on final determina- 

15 tions of the Division; and 

16 (B) final determinations of the Division. 

17 (2) Availability to public— The reports 

18 and studies referred to in paragraph (1) shall be 

19 made available to the public. 

20 (h) Index of Determinations. — 

21 (1) In general. — The Director shall develop a 

22 subject-matter index of all significant final deter- 

23 initiations of the Division that are considered by the 

24 Director to— 

25 (A) be precedential; or 
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1 (B) otherwise establish a principle that— 

2 (i) governs recurring eases with simi- 

3 lar facte; 

4 (ii) develops Division policy and er- 

5 ceptions to the policy in areas in which the 

6 law is unsettled; 

7 (iii) deals with important e merg in g 

8 trends; or 

9 (iv) provides examples of the appro- 

10 priate resolution of migor types of eases 

11 not otherwise indexed. 

12 (2) Availability to public. — The Director 

13 shall publicize the index and make the index avail- 

14 able to the public. 

15 (3) Public information.— A final determina- 

16 tion of the Division shall be sutgect to the require- 

17 ments of section 552 of title 5, United States Code. 

18 SEC. 4. NOTICE AND OPPORTUNITY FOR HEARING. 

19 (a) In General.— Not later than 10 days after an 

20 adverse decision affecting a participant, the Secretary 

21 shall provide the participant with written notice of — 

22 (1) the decision, including all of the reasons un- 

23 deifying the adverse decision; 
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1 (2) an opportunity for an informal hearing or 

2 meeting with the decisionmaker on the adverse deci- 

3 aion; 

4 (3) an op port un ity for a hearing by the Division 

5 on the adverse decision not later than 45 days after 

6 receipt of the request of the participant for a hear- 

7 ing; 

8 (4) if the decisionmaker asserts that the ad- 

9 verse decision is nonappealable, an opportunity to 

10 request a determination by the Director on whether 

11 an adverse decision is appealable; and 

12 (5) a description of the procedure to— 

13 (A) appeal the adverse decision to the Divi- 

14 sion (including any deadlines for filing an ap- 

15 peal); and 

16 (B) if the decisionmaker asserts that the 

17 adverse decision is not appealable, request a de- 

18 termination by the Director or whether the de- 

19 cision is appealable. 

20 (b) Records.— The Secretaiy shall maintain all of 

21 the materials on which an adverse decision is based with 

22 respect to a participant at least until the expiration of the 

23 period during which the participant may seek administra- 

24 trve or judicial review of the decision. 

25 (c) Joinder. — 
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1 (1) In general. — A borrower or applicant who 

2 applies for a loan on which a guarantee is requested 

3 or who has received a guaranteed loan, and who is 

4 directly and adversely affected by a decision of the 

5 Secretary, may appeal the decision under this Act 

6 without the lender joining in the appeal. 

7 (2) Rental housing.— A tenant in rental 

8 housing of an agency who is individually, directly 

9 and adversely affected by a decision of the Sec- 

10 retary, may appeal the decision under this Act with- 

11 out the landlord joining in the appeal. 

12 (3) Third parties. — 

13 (A) In general. — If appropriate to pro- 

14 tect the rights of a participant (other than the 

15 appellant) that may be directly, substantially, 

16 and adversely affected by a decision of the Divi- 

17 sion, a hearing officer may invite the partici- 

18 pant to participate in a hearing if the final de- 

19 termination resulting from the hearing would, 

20 as a practical matter, foreclose the participant 

21 from protecting the rights of the participant 

22 that may be adversely affected by the final de- 

23 termination. 

24 (B) Procedural rights for partici- 

25 pants. — If the participant elects to participate 



•8 tutu 



Digitized by 



Google 



13 

1 in the hearing, the participant shall have the 

2 same procedural rights as the appellant with re- 

3 gard to the hearing and other procedures de- 

4 scribed in this Act 

3 (C) NO APPEAL BIGHTS FOR 

6 nonpakticipants.— If the participant elects 

7 not to participate in the hearing, the partki- 

8 pant may not institute an appeal with respect 

9 to the implementation of any final determina- 

10 tion resulting from the hearing. 

11 (D) Basis for inviting participants. — 

12 The decision to invite a participant under sub- 

13 paragraph (A) shall be made in the discretion 

14 of the hearing officer taking into account — 

15 (i) any request to participate made by 

16 the participant; 

17 (ii) any request by the appellant to in- 

18 chide or exclude the participant; 

19 (iii) any request by the decisionmaker 

20 to include or exclude the participant; 

21 (iv) the opportunity the participant 

22 would have to appeal the decision in a sep- 

23 arate proceeding and whether the appeal 

24 would be adequate to protect the rights of 

25 the participant; and 
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1 (v) such other factors as may be spec- 

2 ified in regulations specified by the Direc- 

3 tor. 

4 (d) Basis for Decisions. — A decisionmaker— 

3 (1) shall base an adverse decision on the infor- 

6 mation that is available to the decisionmaker at the 

7 time the initial adverse decision is made; and 

8 (2) may not base any subsequent adverse deci- 

9 sion on information that was previously available to 

10 the decisionmaker if that information could have 

11 been used to support the initial adverse decision. 

12 SEC. 6. INFORMAL HEARINGS AND MEETINGS; APPEAL- 

13 ABLE DECISIONS. 

14 (a) Informal Hearings. — If the Agricultural Sta- 

15 bilization and Conservation Service, Commodity Credit 

16 Corporation, or Soil Conservation Service makes an ad- 

17 verse decision — 

18 (1) the appropriate State or county committee 

19 established under section 8(b) of the Soil Conserva- 

20 tion and Domestic Allotment Act (16 U.S.C. 

21 590h(b)), or (if applicable) an officer or employee of 

22 the Agricultural Stabilization and Conservation 

23 Service or the Soil Conservation Service, shall hold 

24 an informal hearing on the decision; and 



•stiit n 



Digitized by 



Google 



205 

15 

1 (2) to be eligible to appeal the decision to the 

2 Division, the appellant, or a representative of the ap- 

3 pellant, must participate in the informal hearing. 

4 (b) Informal Meetings. — If the Farmers Home 

5 Administration or the Rural Development Administration 

6 makes an adverse decision, the decisionmaker shall hold 

7 an informal meeting with the appellant after the appellant 

8 has requested a hearing and before any hearing on the 

9 decision of the decisionmaker by the Division. At a reason- 

10 able time prior to the informal meeting, the decisionmaker 

11 shall provide to the appellant, and any representative of 

12 the appellant, access to materials in accordance with sec- 

13 tion6(a). 

14 (c) Appealable Decisions. — In a case described in 

15 section 4(a)(4), the determination of the Director as to 

16 whether an adverse decision is appealable shall be adminis- 

17 tratively final, conclusive, and binding. 

18 SEC. 6. ACCESS TO MATERIALS. 

19 (a) In General.— An appellant shall have the right 

20 to have — 

21 (1) access to all the materials in the personal 

22 file of the appellant and other materials used to 

23 make the adverse decision that are maintained by 

24 the Secretary , including a reasonable opportunity to 
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1 inspect and reproduce the file at an office of the 

2 agency located in the area of the appellant; and 

3 (2) representation by an attorney or 

4 nonattomey daring the inspection and reproduction 

5 of files under paragraph (1) and at any informal 

6 meeting or hearing or Division hearing. 

7 (b) Charges. — The Secretary may charge an appel- 

8 lant for any reasonable costs incurred in reproduction of 

9 files under subsection (a)(1). 

10 SEC. 7. HEARINGS. 

11 (a) Conduct of Hearing. — At a minimum, at a 

12 hearing conducted under this Act, the appellant shall be 

13 given a fall opportunity to present argument, evidence, 

14 facts, and information relevant to the matter at issue. 

15 (b) Hearings. — 

16 (1) In general.— Hearing officers within the 

17 Division in a State shall hear and determine all for- 

18 mal appeals of decisions that are subject to this Act 

19 and are made by .county supervisors, county commit- 

20 tees, State committees, district directors, State di- 

21 rectors, or other employees of an agency working in 

22 the State. 

23 (2) Location of hearings.— A hearing shall 

24 be held in the State of residence of the appellant. 
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1 (3) Telephone.— At the request of an appel- 

2 lant, a hearing may be conducted over the telephone. 

3 (4) Determination letter. — The hearing of- 

4 fieer shall issue a determination letter on the appeal 

5 of the adverse decision not later than — 

6 (A) 30 calendar days after a hearing on an 

7 appeal of an adverse decision made by the 

8 Farmers Home Administration or the Rural 

9 Development Administration; or 

10 (B) 60 calendar days after a hearing on an 

11 appeal of an adverse decision made by the Agri- 

12 cultural Stabilization and Conservation Service, 

13 the Commodity Credit Corporation, or the Soil 

14 Conservation Service. 

15 (5) Review by director.— 

16 (A) Referral. — A determination of a 

17 hearing officer shall, on request and election of 

18 the appellant, be referred to the Director for re- 

19 view. 

20 (B) Actions.— The Director shall 

21 promptly — 

22 (i) review the determination; and 

23 (ii) uphold the determination, issue a 

24 new determination, require that a new 

25 hearing be held on one or more of issues 
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1 considered at the original hearing, or take 

2 any combination of the actions described in 

3 this clause; and 

4 (iii) issue a determination letter. 

5 (c) Production of Record.— Each hearing before 

6 a hearing officer in the Division shall be recorded verbatim 

7 by voice recorder, stenographer, or other method. A tran- 

8 script of the hearing, together with a copy of any audio 

9 recording of the hearing and copies of all documents and 
tO evidence submitted, shall be made available to the appel- 

11 lant, on request, if the decision of the hearing officer is 

12 appealed. 

13 (d) Use of Record. — If the decision of a hearing 

14 officer is appealed, the hearing officer shall certify the 

15 hearing record and otherwise provide the certified hearing 

16 record to the Director. The Director shall base the review 

17 of the hearing by the Director on the hearing record. If 

18 necessary, the Director may conduct a complete review of 

19 the adverse decision. 

20 (e) New Information.— 

21 (1) Hearing. — A hearing officer shall consider 

22 information presented at the hearing regardless of 

23 whether the evidence was known to the 

24 decisionmaker at the time the decision appealed 

25 from was made. The hearing officer shall leave the 
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1 record open for a reasonable period of time and 

2 allow the submission of information after the hear- 

3 ing to the extent necessary to prevent the appellant 

4 or the decisionmaker from being prejudiced by new 

5 facts, information, arguments, or evidence presented 

6 or raised by the decisionmaker or appellant. 

7 (2) Review. — The Director may, in extraor- 

8 dinaiy circumstances, consider new information in 

9 reviewing a determination under this section or sec- 

10 tion 8. An appellant and the decisionmaker shall 

11 have the opportunity to comment on the new infor- 

12 mation. When a determination of a hearing officer 

13 is being reviewed by the Director, and new informa- 

14 tion is being considered, the hearing officer shall 

15 have the opportunity to comment on the new infor- 

16 mation. 

17 (f) Findings of Fact.— The Director shall not re- 

18 verse the determination of a hearing officer or the Direc- 

19 tor under this section or section 8 as to a finding of fact 

20 that is based on oral testimony or inspection of evidence 

21 unless — 

22 (1) there is no substantial evidence to support 

23 the finding of fact; or 
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1 (2) the Director is considering new information 

2 under subsection (e)(2) with respect to the finding 

3 of fact. 

4 (g) Consideration of Laws and Regulations. — 

5 In considering the merits of an appeal, a hearing officer 

6 and the Director shall base a determination on and con- 

7 sider applicable laws and regulations in effect and avail- 

8 able to the public on the date the decision appealed from 

9 was made. The Director shall have the same authority as 

10 the Secretary to grant equitable relief . ■ 

11 (h) Finality. — 

12 (1) In general. — Except as provided in sec- 

13 tion 7(b) or 8, the determination of a hearing officer 

14 or the Director shall be administratively final, con- 

15 elusive, and binding on the relevant agency. 

16 (2) Effective date of final determina- 

17 TION8. — A final determination made by the Division 

18 under this Act shall be effective as of — 

19 (A) in the case of the Agricultural Sta- 

20 bilization Service, the Commodity Credit Cor- 

21 poration, or the Soil Conservation Service, the 

22 date of filing an application or the date of the 

23 transaction in question, whichever is applicable; 

24 and 
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1 (B) in the case of the Farmers Home Ad- 

2 ministration and the Rural Development Ad- 

3 ministration, the date of the original adverse 

4 decision. 

5 SEC. 8. ADMINISTRATIVE APPEAL BEVIEW. 

6 (a) Review of Decision of Hearing Officer or 

7 Director. — In extraordinary circumstances, if an agency 

8 head believes that the decision of a hearing officer or the 

9 Director is contrary to a law or regulation of the agency, 

10 the agency head may request (in writing) that the Director 

11 review the decision of the hearing officer or the Director. 

12 (b) Requests for Review. — 

13 (1) Timing. — A request for review under sub- 

14 section (a) shall be made within 10 working days 

15 . after receipt by the decisionmaker of the decision of 

16 the hearing officer or Director. If the relevant agen- 

17 cy head flails to make a request for review in accord- 

18 ance with this section, the decision of the hearing of- 

19 ficer or the Director shall be administratively final 

20 and shall be promptly implemented. 

21 (2) Contents.— A request for review shall in- 

22 dude a full description of — 

23 (A) the extraordinary circumstances justi- 

24 fying the request for review; and 
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1 (B) the reasons that the relevant agency 

2 head claims the decision is contrary to applica- 

3 ble law or regulations of the relevant agency. 

4 (3) Copy to appellant and hearing oppi- 

5 cer. — A copy of the request shall be provided to the 

6 appellant and the hearing officer at the same time 

7 the request is provided to the Director. The hearing 

8 officer shall immediately forward the case file to the 

9 Director on receipt of a copy of the request. 

10 (c) Timing op Determinations by Director. — 

11 On receiving a request for review and the case file,, the 

12 Director shall determine within 5 working days whether 

13 the request has merit. 

14 (d) Bequests Without Merit. — If the Director de- 
ls termines that the request does not have merit, the Direc- 

16 tor shall notify the relevant agency head, the appellant, 

17 and the hearing officer, in writing, that the determination 

18 of the hearing officer or Director is a final determination. 

19 (e) Bequests With Merit. — 

20 (1) In general.— If the Director determines 

21 that a request fay the relevant agency head has 

22 merit, within 10 working days after the receipt of 

23 the request for review and receipt of the case file 

24 (subject to paragraph (4)), the Director shall — 



Digitized by 



Google 



213 

23 

1 (A)(i) conduct a review of the decision 

2 (based on the hearing record), the assertions 

3 raised by the relevant agency head in the letter 

4 of the relevant agency head requesting an ad- 

5 ministrative appeal review, any additional argu- 

6 ment submitted by the appellant, and (in ex- 

7 traordinary circumstances) any new information 

8 submitted by the relevant agency head or the 

9 appellant; and 

10 (ii) issue a final decision on the appeal; or 

11 (B) if the Director determines the hearing 

12 record is inadequate, remand the decision for 

13 further proceedings to complete the hearing 

14 record. 

15 (2) Opportunity for comment —In a review 

16 conducted under paragraph (1)(A), an appellant and 

17 the hearing officer (if the decision being reviewed 

18 was made by a hearing officer) shall have the oppor- 

19 tunity to provide written rebuttal to the claim of the 

20 . relevant agency head, and comment in writing with 

21 regard to the review of the Director. 

22 (3) Notice op final determination. — The 

23 Director shall notify the hearing officer, relevant 

24 agency head, and the appellant, in writing, of the 
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1 final determination or other disposition of the re- 

2 quest for review. 

3 (4) Extension of deadline. — The period of 

4 time for a review may be extended by the Director 

5 to the extent that an appellant or hearing officer has 

6 requested and received additional time during which 

7 to submit arguments, rebuttal, or new information. 

8 (5) Finality. — The determination of the Di- 

9 rector shall be administratively final and shall be 

10 promptly implemented. The relevant agency may not 

11 request a second review as to the determination of 

12 the hearing officer or the Director on the same is- 

13 sues. 

14 (f) Recommendations. — The Director or a hearing 

15 officer may include recommendations in a final determina- 

16 tion letter. 

17 SEC. 9. JUDICIAL REVIEW. 

18 A final determination of the Division under the proc- 

19 ess provided for in this Act shall be reviewable and en- 

20 forceable by a United States court of competent jurisdic- 

21 tion in accordance with chapter 7 of title 5, United States 

22 Code. 
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1 BBC l^DOaJDOffnATICm OF FDiAL DETERMINATIONS OF 

2 DIVISION. 

3 (a) In General. — Except as provided in sections 

4 7(c) and 8, on having a case returned pursuant to the 

5 final determination of a hearing officer or the Director, 

6 the State committee, county committee, or employee of the 

7 relevant agency shall implement the final determination. 

8 (b) Actions bt Relevant Agency Head. — The 

9 relevant agency head shall correct implementation prob- 

10 lems, and shall make available to the public a report on 

1 1 the status of implementation of final determinations of the 

12 relevant agency head that reversed or modified an adverse 

13 decision of the agency. 

14 (c) Implementation. — It is the sense of Congress 

15 that under provisions of law in existence on the date of 

16 enactment of this Act — 

17 (1) a State director is— 

18 (A) responsible for reviewing all appeal re- 

19 r quests of adverse decisions of the State director 

20 or subordinates, prior to hearings, to determine 

21 whether the adverse decisions should be modi- 

22 fied or withdrawn by the decisionmaker, rather 

23 than proceed with the appeals; 

24 (B) required to implement final determina- 

25 tions of a hearing: officer or the Director that 

26 affect the State; and 
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1 (C) monitor implementation of final deter- 

2 minations that reverse and modify adverse deci- 

3 sions; and 

4 (2) relevant agency heads are responsible for — 

5 (A) the performance of State directors 

6 under paragraph (1); and 

7 (B) the implementation of all final deter- 

8 minations of the Division that reverse or modify 

9 adverse decisions of the agency. 

10 (d) Protection op Appellants' Rights.— 

11 (1) In general. — No officer or employee of 

12 the Federal Government shall make or engage in 

13 threats or intimidation, or solicit action, to prevent 

14 any potential appellant from exercising the rights of 

15 the appellant under this Act or make or engage in 

16 retaliation or retribution for the exercise of a right 

17 of an appellant under this Act. 

18 (2) Corrective action.— If an officer or em- 

19 ployee of the Federal Government violates paragraph 

20 (1), the Secretary shall take corrective action (in- 

21 eluding the imposition of sanctions, when necessary). 

22 (e) Implementation Problems. — 

23 (1) In general. — The Secretary shall assign 

24 employees within the Office of the Secretary whom 

25 appellants may contact concerning problems with the 
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1 implementation of final determinations of the Divi- 

2 don. The employees shall investigate and, to the ex- 

3 tent practicable, resolve the implementation prob- 

4 lems. 

3 (2) Identity of employees.— The Secretary 

6 shall notify the Director of the name, address, and 

7 telephone numbers of employees assigned under 

8 paragraph (1). The Director shall include this infor- 

9 mation in the final determination letter of the Direc- 

10 tor to an appellant. 

11 (3) Letter to appellant. — Not later than 

12 30 calendar days following the issuance of a final 

13 determination, the assigned employee shall mail a 

14 letter to the appellant soliciting confirmation from 

15 the appellant that the final determination has been 

16 implemented or, if the appellant believes that the de- 

17 cision has not been implemented, a description of 

18 the failure to implement the decision. 

19 (4) Decision not implemented.— If the ap- 

20 pellant indicates that the decision has not been im- 

21 . plemented, the assigned employee shall immediately 

22 undertake to ensure that the final determination is 

23 implemented in accordance with this Act. 

24 (5) Description of implementing steps.— 

25 On determining that the final determination has 
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1 been implemented, the relevant agency head shall 

2 provide the .appellant and the assigned employee 

3 with a description of the steps taken by the relevant 

4 agency to implement the final determination. 

5 8EC. 11. EVALUATION OF EMPLOYEES. 

6 (a) In General. — The Secretary shall promulgate 

7 regulations that require an annual review and evaluation 

8 of employees and officials of each agency. 

9 (b) Performance. — As part of the review and eval- 

10 uation, a decisionmaker, a State director, or the relevant 

11 agency head shall be considered to have performed poorly 

12 if the decisionmaker, State director, or relevant agency 

13 head— 

14 (1) takes action that leads to numerous appeals 

15 that result in — 

16 (A) adverse decisions that are reversed or 

17 modified; or 

18 (B) administrative appeal reviews that are 

19 determined to not have merit by the Division; 

20 (2) fails to properly implement decisions; 

21 (3) fails to satisfactorily perform the reviewing 

22 and monitoring responsibilities required under provi- 

23 sions of law referred to in section 10(c); or 
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1 (4) threatens or intimidates, or engages in re- 

2 taliation or retribution against, an appellant in viola- 

3 tion of section 10(d). 

4 (e) Sanctions. — If a decisionmaker, State director, 

5 or relevant agency head has performed poorly (as de- 

6 scribed in subsection (b», the Secretary shall issue sanc- 

7 tions against the decisionmaker, State director, or relevant 

8 agency head which may include a formal reprimand or dis- 

9 missal. \ 

10 (d) Basis for Reversals.— In conducting the eval- 

11 nation of the number of appeals decided against the 

12 decisionmaker, the Secretary should consider mitigating 

13 circumstances, such as whether the reversal was based 

14 solely on — 

15 (1) new information not available to the 

16 decisionmaker; 

17 (2) erroneous advice from a superior to the 

18 decisionmaker; 

19 (3) published agency interpretations or proce- 

20 dures that were determined to be invalid by the Di- 

21 vision; or 

22 (4) the failure of a superior to provide clear in- 

23 structions to the decisionmaker. 
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1 SBC. 12. PROHIBITION ON ADVERSE ACTION WHILE AP- 

2 PEAL PENDING. 

3 (a) In General. — Except as provided in subsection 

4 (b), the Secretary may not take an adverse action relating 

5 to an appeal against an appellant while an appeal is pend- 

6 ing. In particular, the Secretary shall not take any action 

7 that would prevent the implementation of a final deter- 

8 mination in favor of the appellant. 

9 (b) Payments. — This section shall not preclude the 

10 Secretaiy from withholding a payment if the eligibility for, 

11 or amount of, the payment is an issue on appeal. 

12 SEC. IS. RELATIONSHIP TO OTHER LAWS. 

13 (a) Other Bights.— This Act is not intended to su- 

14 persede or deprive a recipient of assistance from the rel- 

15 evant agency of any rights that the recipient may have 

16 under any other law, including section 510(g) of the Hous- 

17 ing Act of 1949 (42 U.S.C. 1480(g)). 

18 (b) Equitable Relief. — This Act is not intended 

19 to affect the authority of an agency head to grant equi- 

20 table relief. 

21 SEC* 14. AUTHORIZATION OF APPROPRIATIONS. 

22 . (a) In General. — There are authorized to be appro- 

23 priated such sums as are necessary to cany out this Act 

24 for fiscal year 1993 and subsequent fiscal years. 

25 (b) Transfer op Funds. — The Secretaiy shall 

26 transfer sums made available to the National Appeals Di- 
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1 vision established by section 426(e) of the Agricultural Act 

2 of 1949 (7 U.S.C. 1433e(c)) (as it existed before the 

3 amendment made by section 16(a)) for fiscal year 1992 

4 to the Division established by this Act 

5 SEC, 15. STATE MEDIATION PROGRAMS. 

6 (a) Qualifying States. — Section 501 of the Agri- 

7 cultural Credit Act of 1987 (7 U.S.C. 5101) is amended— 

8 (1) by striking "agricultural loan" each place 

9 the term appears; and 

10 (2) in subsection (c) — 

11 (A) in paragraph (1) — 

12 (i) by striking "and their creditors," 

13 and inserting "their creditors, and (with 

14 respect to other than agricultural loan 

15 matters) the Department of Agriculture,"; 

16 and 

17 (ii) by striking "an" and inserting 

18 "the"; and 

19 (B) in paragraph (5), by inserting before 

20 "receive" the following: ", and all persons di* 

21 rectly affected by actions of the Department of 

22 Agriculture involving wetlands determinations, 

23 farm program compliance, disputes between 

24 farmers and their creditors, rural water loan 
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1 programs, grazing on national forest lands, and 

2 pesticides/ 9 . 

3 (b) Matching Grants to States. — Section 502 of 

4 such Act (7 U.S.C. 5102) is amended— 

5 (1) by striking "agricultural loan" each place 

6 the term appears; 

7 (2) in subsection (b)(1), by striking "50" and 

8 inserting "70"; and 

9 (3) in subsection (c), by inserting "in respect of 

10 which the amount was paid" before the period. 

11 (c) Participation of Federal Agencies. — Sec- 

12 tion 503 of such Act (7 U.S.C. 5103) is amended— 

13 (1) by striking "agricultural loan" each place 

14 the term appears; and 

15 (2) in subsection (a)(1) — 

16 (A) in the matter preceding subparagraph 

17 (A), by striking "that makes, guarantees, or in- 

18 sures agricultural loans"; 

19 (B) in each of subparagraphs (A) and (B), 

20 by inserting ", in any matter involving agricul- 

21 tural loans" before the semicolon; and 

22 (C) in subparagraph (B), by striking ", on 

23 the date of the enactment of this Act,". 
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1 (d) REPOOT.— Subtitle A of title V of such Act (7 

2 U.S.C. 5101 et seq.) is amended by adding at the end 

3 the following new section: 

4 -SEC, 507. REPORT ON EXPANDED STATE MEDIATION PRO- 

5 GRAMS. 

6 "Not later than 2 years after the date of the enact- 

7 mentof this section, the Secretary of Agriculture shall re- 

8 port to the Congress on the matters described in section 

9 505 with respect to all State mediation programs receiving 

10 matching grants under this subtitle.". 

1 1 (e) Conforming Amendments. — 

12 (1) Waiver of farm credit mediation 

13 rights bt borrowers.— Section 4.14E of the 

14 Farm Credit Act of 1971 (12 U.S.C. 2202e) is 

15 amended by striking "agricultural loan". 

16 (2) Waiver of Fmha mediation rights bt 

17 borrowers. — Section 358 of the Consolidated 

18 Farm and Rural Development Act (7 U.S.C. 2006) 

19 is amended by striking "agricultural loan". 

20 SEC. 16. conforming amendments. 

21 (a) ASCS.— 

22 (1) Finality of farmers payments and 

23 loans. — Section 385 of the Agricultural Act of 

24 193& (7 U.S.C. 1385) is amended — 

25 , (A) by striking the first sentence; and 
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1 (B) in the second sentence, by striking 

2 "such payment" and inserting "payment under 

3 any Soil Conservation Act (16 U.S.C. 590a et 

4 seq.), payment under the wheat, feed grain, up- 

5 land cotton, extra long staple cotton, and rice 

6 programs authorized by the Agricultural Act of 

7 1949 (7 U.S.C. 1421 et seq.) and this Act, 

8 loan, or price support operation, or the amount 

9 thereof,". 

10 (2) Determinations bt secretary. — Section 

11 412 of the Agricultural Act of 1949 (7 U.S.C. 1429) 

12 is repealed. 

13 (3) Appeals.— Section 426 of the Agricultural 

14 Act of 1949 (7 U.S.C. 1433e) is amended to read 

15 as follows: 

16 "SEC. 426. APPEALS. 

17 "(a) Definitions. — As used in this section: 

18 "(1) ASCS.— The term 'ASCS' means the Agri- 

19 cultural Stabilization and Conservation Service, or 

20 any successor agency in the United States Depart- 

21 ment of Agriculture. 

22 "(2) County committee.— The term 'county 

23 committee 9 means a county committee established 

24 under section 8(b) of the Soil Conservation and Do- 

25 mestic Allotment Act (16 U.S.C. 590h(b)). 
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1 "(3) National appeals division.— The term 

2 'National Appeals Division 9 means the National Ap- 

3 peals Division established in accordance with section 

4 3 of the USDA National Appeals Division Act of 

5 1992. 

6 ' "(4) State committee. — The term 'State 

7 committee 9 means a State committee established 

8 under section 8(b) of the Soil Conservation and Do- 

9 mestic Allotment Act (16 U.S.C. 590h(b)). 

10 "(b) Bight To Appeal.— Any participant in any of 

11 the programs under this Act or any other Act adminis- 

12 tered by ASCS shall have the right to appeal to the Na- 

13 tional Appeals Division any adverse determination made 

14 by any State committee or county committee, by employ- 

15 ees or agents of the committees, by other personnel of the 

16 ASCS, or by agents of the Commodity Credit Corporation, 

17 under this Act or under any other Act administered by 

18 the ASCS. 

19 "(c) Appeal Procedure.— 

20 "(1) In general.— The appeal shall be made 

21 in accordance with the USDA National Appeals Di- 

22 vision Act of 1992 (including section 5 of such Act) 

23 and this section. 

24 "(2) Conditions op appeal.— Any participant 

25 who believes that a proper determination has not 
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1 been made with respect to the implementation of any 

2 program administered by the ASCS concerning the 

3 participant may appeal the determination as follows: 

4 "(A) If the determination was rendered by 

5 a county committee, the participant may appeal 

6 the determination to the applicable State com- 

7 mittee. 

8 "(B) If the determination was rendered fay 

9 a State committee, the participant may appeal 

10 the determination to the National Appeals Divi- * 

11 sion. 

12 "(C) If the determination was rendered by 

13 any other employee or agent of the ASCS or 

14 the Commodity Credit Corporation, the partici- 

15 pant may appeal the determination to the Na- 

16 tional Appeals Division. 

17 "(D) ASCS may reverse or modify a deci- 

18 sion made by a State committee or county com- 

19 mittee at any time prior to commencement of 

20 the appeal of an appellant to the National Ap- 

21 peals Division, except that nothing in this sub- 

22 paragraph is intended to affect a procedure of 

23 a State committee or county committee. 

24 — "(d) Court Review:— A: final- decision of the De- 

25 partment of Agriculture under the process provided for in 
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1 this section shall be reviewable by a United State* court 

2 of competent jurisdiction* 

3 "(e) Participant.— For the purposes of this section, 

4 the tent 'pariMpant' means any person whose right to 

5 participate in, or receive payments or other benefits m ac- 

6 eordance with, any of the programs under this Act or any 

7 other Act administered fay the ASCS is adversely affected 

8 by a determination of any State committee or county com- 

9 mittee, tyemptoyees or agents of the commite 

10 personnel of the ASCS, or fay agents of the Cniiniity 

11 Credit Corporation under this Act or under any other Act 

12 administered by the ASCS. 

13 "(f) Decisions of Statb and County Oosoot- 

14 tees. — 

15 "(1) Finality.— All deeisioiis of a State or 

16 county committee, or employee of the ooaHsittee, 

17 made in good faith in the absence of misrepresenta- 

i 

18 tion, false statement, fraud, or willful misconduct 

19 shall be final, unless such decisions are (not later 

20 than 90 days after the date of issuance of the deei- 

21 sion) appealed under this section or modified under 

22 subsection (c)(2)(D). 

23 "(2) Recovery of amounts.— No action shall 

24 be taken to recover amounts found to hare been dis- 

\ 
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1 bursed thereon in error unless the participant had 

2 reason to believe that the decision was erroneous. 

3 "(g) Regulations.— The Secretaiy shall issue such 

4 regulations as are determined necessary to implement this 

5 section, including regulations governing the conduct of ap- 

6 peals made before State committees and county commit- 

7 tees.". 

8 (b)PMHA.— 

9 (1) National appeals division.— Section 

10 333B of the Consolidated Farm and Rural Develop- 

11 ment Act (7 U.S.C. 1983b) is amended by striking 

12 subsections (d) through (g). 

13 (2) Lease or purchase agreements. — Seo- 

14 tion 335(e)(9) of such Act (7 U.S.C. 1985(e)(9)) is 

15 amended by inserting after "appealable under" the 

16 following: "the USDA National Appeals Division Act 

17 of 1992 (including section 5 of such Act) and". 

18 (3) Homestead property.— The second sen- 

19 tence of section 352(c)(3) of such Act (7 U.S.C. 

20 2000(e)(3)) is amended by inserting after "described 

21 in" the following: "the USDA National Appeals Di- 

22 vision Act of 1992 (including section 5 of such Act) 

23 and". 
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1 (4) Debt restructuring and loan servic- 

2 ing.— Section 353 of such Act (7 U.S.C. 2001) is 

3 amended. — 

4 (A) in subsection (h), by inserting after 

5 "filed under" the Mowing: "the USDA Na- 

6 tional Appeals Division Act of 1992 and"; and 

7 (B) in the first sentence of subsection (j), 

8 by inserting after "under" the following: "the 

9 USDA National Appeals Division Act of 1992 

10 and". 

1 1 SEC 17. EFFECTIVE DATE. 

12 (a) In General. — Except as provided in subsections 

13 (b) and (c), this Act and the amendments made by this 

14 Act shall become effective on the earlier of — 

15 (1) the date that is 180 days after the date of 

16 enactment of this Act, or 

17 (2) the date the Director issues final regula- 

18 tions pursuant to subsection (b). 

19 (b) Regulations.— The Director shall— 

20 (1) not later than 90 days after the date of en- 

21 actment of this Act, promulgate proposed regula- 

22 tions to implement this Act and the amendments 

23 made by this Act, consistent with provisions of sec- 

24 tion 553 of title 5, United States Code, permitting 

25 public comment; 
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1 (2) issue final regulations to implement this Act 

2 and the amendments made by this Act, not later 

3 than October 1, 1992, or 180 days after the date of 

4 enactment of this Act, whichever is later; and 

5 (3) issue final regulations — 

6 (A) providing for the transfer of all pend- 

7 ing appeals within the jurisdiction of agencies 

8 referred to in section 2(2) to the Division on 

9 the effective date prescribed in subsection (a); 

10 (B) providing for the transfer of case files 

11 with respect to the appeals; and 

12 (C) otherwise providing for the orderly 

13 transfer of all pending appeals and reviews 

14 from the agencies to the Division. 

15 (c) IMPLEMENTATION; PROTECTION OF APPEL- 

16 lants' Rights.— Subsections (c) and (d) of section 10 

17 shall become effective on the date of enactment of this 

18 Act. 

O 
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Prepared Statement of Harland B. Wells, Perkins, OK 

RELATING TO APPEALS UNDER THE FARMERS HOME ADMINISTRATION, U.S. DEPARTMENT 

OF AGRICULTURE 

Mr. Chairman, members of the subcommittee, thank you for the opportunity to 
present a view from the trenches regarding appeals with FmHA. My name is Har- 
land Wells. 

Perhaps I have been in the trenches too long and looking at the Farmers Home 
Administration (FmHA) gunsights aimed at me. I recently met with FmHA national 
office officials to discuss some of the housing program issues in Oklahoma. I present- 
ed them with a briefing book; my staff calls the book The Target Book because the 
cover design is a bull's-eye. 

I wish to address a needed enhancement of the "USDA National Appeals Division 
Act of 1992." 

I live in Perkins, Oklahoma and am a developer, owner and manager of apart- 
ment projects in the Farmers Home Administration Section 515 Rural Rental Hous- 
ing program, which finances apartment complexes in rural areas for low and very 
low income tenants. The program provides housing and housing subsidies that 
would otherwise not be available in rural areas. I own and manage 33 projects with 
745 apartments with over 1,800 tenants. 

The projects are between 2 and 15 years old. They are in north central Oklahoma, 
an area which is just now recovering from the energy bust of the 1980's. The energy 
bust is more than a simple description of something benign. People lost jobs; family 
incomes declined; companies closed, stores closed, banks closed. Families moved 
away in search of jobs, better opportunities, and any opportunity. The rental market 
suddenly had an excessive number of vacant rental units and our apartments were 
competing with single family houses that could be rented for less than an apart- 
ment. In some markets, our apartments, which were built to be modest, decent 
housing, were competing with luxury apartments with cable TV, dishwashers, swim- 
ming pools, etc. Renters were difficult to find. 

FmHA changed the Instructions when the energy bust affected projects in Louisi- 
ana, Texas, Colorado and Oklahoma. There were a number of significant changes: 
minimum and maximum rents can be lowered in order to attract tenants who other- 
wise could not afford the apartments or would not choose to live in them; and, 
FmHA will permit workout plans which defer deposits to the project reserve ac- 
count and which defer loan payments. These changes can preserve the housing and 
housing assistance for the rural tenants, assure sufficient funds for maintenance 
until the local economy has fully recovered, and preserve the Government interest 
in the projects. 

But, FmHA staff in Oklahoma initially refused to approve workout plans for the 
projects that needed them and to process rent changes for the projects. Projects 
were hurt by the vacancies caused by the energy bust, and the slowness of FmHA 
began to create additional problems for the projects. 

In a partially vacant project, the rents collected may not be sufficient to cover all 
the project expenses. Owners can be faced with making choices about which ex- 
penses to pay. Do I defer utility bills and have them cut off; do I defer making pay- 
ments into the project Reserve for Replacement; do I defer the loan payments to 
FmHA? These are decisions I have been making for a number of years. 

Last year, a number of the projects were unable to make their loan payments to 
FmHA because there simply was not enough money because FmHA had refused to 
approve workout plans. Late fee penalties were assessed on the projects when the 
loan payments could not be made. FmHA regulations specifically permit FmHA to 
waive the late fee when a loan payment is not made. 

In the case of Prairie Hill, Ltd. an eight unit apartment project in Yale, Oklaho- 
ma, FmHA assessed a late fee of $106.80 because the July 1991 payment could not 
be made. I appealed the FmHA late fee, pointing out that FmHA had full authority 
to waive the late fee and that the project qualified for the waiver. 

It took 9 months to appeal, and ultimately win, the late fee waiver for the July 
1991 payment. 

—On July 9, 1991, there was not enough money to make the loan payment to 
FmHA and we asked for a waiver of the late fee that would be assessed. 

—On August 2, 1991, FmHA denied the request and gave appeal rights because: 

1. The payment had not been made; and, 

2. There was no approved workout plan. 

— We won the appeal decision on November 27, 1991. 
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—On December 4, 1991, FmHA claimed and appealed to the National Appeals 
Staff (NAS) Director that the decision of the hearing officer violated the 
regulations. 

— On December 13, 1991, the NAS Director notified me that another hearing 
would be scheduled because of the merit of the request of FmHA. 

—On January 31 and February 10, 1992, the NAS canceled the scheduled hearing 
and permitted a written review. 

— On February 28, 1992, we submitted our written response to the FmHA claim 
that the regulation would be violated. 

— On April 1, 1992, we were advised by the NAS Director that we had won. 

During this time, on September 30, 1991, I had been advised that for the Prairie 
Hill project, until the appeal was decided, FmHA "can see no need to approve late 
fee waivers or provide appeal rights for future payments until the initial decision is 
settled." 

One would think, after the 9-month process involving the FmHA District, State 
and national offices, and the NAS Hearing Officer, Area Supervisor and National 
Director, to resolve that the July $106.80 could be waived, that the issue of late fee 
waivers had been settled. 

No. During the 9-month period, FmHA also forced me to appeal late fee waivers 
on three other projects. The situations were identical. Needless to say, we won those 
appeals. 

And, on June 3, 1992, 1 was told by FmHA that they had again denied the waiver 
of late fees on Prairie Hill, the three other projects on which we had won the ap- 
peals, and one additional project. This time, FmHA denied the waiver requests 
solely because the payment had not been made. Oddly, FmHA did not say which re- 
quests were being denied — were they for August 1991, November 1991, February 
1992, May 1992, or when? 

On July 8, Senator Don Nickles was advised by the FmHA Administrator that my 
"recent request for a waiver of the late fees which have been a ssesse d on five of 
(my) projects is not authorized under FmHA regulations. " (Italics provided.) Over- 
looking the garbled language to what I think is the intent, FmHA is going to keep 
giving me appeal rights until they finally win. On sheer probability alone, if a 
person were tried repeatedly for the same crime, I am sure that he would win some- 
times and lose sometimes. FmHA wants to win some, but I do not want to lose any. 

And, on July 17, 1992, I was advised by FmHA that for four projects (including 
Prairie Hill and two on which we had won appeals) FmHA "can see no need to con- 
sider approval of late fee waivers or provide appeal rights for future payments until 
the initial (June 3, 1992) decision is settled." 

We have won four decisions on late fee waivers, received five more appeal rights, 
and been told that decisions on four projects are being withheld. Put another way, 
this is 13 late fee appeals within a year: triple jeopardy on three projects, and 
double jeopardy on two projects. How many times must we win? 

May I point out the obvious — these are all out of the same District office. To my 
way of thinking, I seem to have an FmHA District office and state office that is 
dedicated to giving me appeals on an issue which has already been resolved through 
the appeals process. Arguably, because each appeal is independent of all others, 
FmHA is only doing its job by triple and double jeopardy. 

Put another way, if one policeman gives me 10 traffic tickets for running 10 stop 
signs while I'm taking my son to the hospital emergency room, and I am forced to 
appeal the tickets in 10 different trials, my reason for running each stop sign is the 
same. What is the rationale for proceeding to additional, identical appeals after I 
have won the first? And, after I have won the first four? 

In the proposed legislation, SECTION 10. IMPLEMENTATION OF FINAL DE- 
TERMINATIONS OF DIVISION, does not clearly apply to my situation because 
FmHA has not prevented me from exercising my rights. And, I do not think I can 
claim that FmHA has retaliated or attempted retribution because I exercised my 
rights to appeal. I think we have a situation of harassment by FmHA. FmHA is 
using appeals to try to force me out of the program. The appeals process was not 
intended to take the place of FmHA's responsibility to service projects in accordance 
with the regulations. 

SECTION 11. EVALUATION OF EMPLOYEES, is too gentle to recognise this 
situation. SECTION KXbXD states that poor performance is 

if the decisionmaker, State director, or relevant agency head takes action 
t to numerous appeals that result in — adverse decisions that are 

d ui modified. . . . 
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Since I am winning my appeals on late fees and other issues, but other appellants 
may not be winning theirs, would my case be actionable under tins SECTION? I 
think not. The SECTION should be strengthened to include a new subsection (bX5) 
to read that poor performance is if the decisionmaker, State director, or relevant 
agency head: 

(5) was determined by the Director to have harassed an appellant. The Di- 
rector may issue a determination of harassment to the Secretary only after: 

(A) a request from an appellant, and 

(B) a review by the Director. At the option of the Director, a hearing may 
be held as part of the review. 

(C) The Director may determine that harassment exists if it is determined 
that FmHA has engaged in a pattern or practice of issuing appeal notices to 
an appellant selectively or repetitively. 

Please understand that a Section 515 project can occasion multiple appeals if 
FmHA chooses to do so. In the last year, I have also had appeal rights issued upon 
the rejection of workout plans, denial of rent changes, denial of permission to use 
project reserve funds, suspension of Rental Assistance, and accelerations of loans. I 
was told I would have appeal rights if three applications to transfer projects were 
rejected, but FmHA rejected the applications and did not give me appeal rights. 

In the last 12 months, for only 11 projects, I have received 24 notices regarding 
appeals from the one District office. 

The "USDA National Appeals Division Act of 1992" must recognize that under 
the Section 515 program, a participant can be loaded with multiple appeals. 

And, I strongly support a "loser pays" amendment to the Act so that the appel- 
lant does not have to pay for harassment appeals as I have. Each appeal is expen- 
sive. It costs the appellant, and it costs the Government. Each appeal should be well 
considered on the part of FmHA. A "loser pays" amendment will encourage FmHA 
to be prudent and judicious in forcing appeals. 

Without these changes to the Act, FmHA will be free to harass Section 515 
project owners and substitute appeals for the management responsibilities FmHA 
has under Title V of the Housing Act of 1949. 

I will be pleased to answer questions and to provide additional documentation to 
show that I have been harassed by FmHA under the guise of the appeals process. 

Mr. Chairman, thank you for the opportunity to provide this testimony. 
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LETTER OP COUNCIL FOR RURAL HOUSING AND DEVELOPMENT 

Council fob Rural Housing and Dcvklopiebnt, 

Washington , DC, 

August If, 19ft. 
The Honorable Kent Conbad, 

Chairman, Senate Subcommittee on Agricultural Credit, 647 Dirkeen Office Build- 
ing, Washington, DCtOSlO. 

Dear Mr. Chairman: I am writing to ex p re s s the Council for Rural Housing and 
Development's support of legislation which you recently introduced, S. 3119, the Na- 
tional Appeals Division Act of 1992. 

The Council for Rural Housing and Development is a national trade association of 
over 850 members, including 21 affiliated State associations, representing partici- 
pants in all phases of the management and development of FmHA Section 515 rural 
rental housing. On occasion, our members have had to resort to the appeals process 
and consequently have a great interest in the appeals system. 

Although the current National Appeals Staff system is an improvement over pre- 
vious appeals procedures, there is still room for further refinement. S. 3119 ac hi e v e s 
this, we support the effort to create an appeals division which is completely inde- 
pendent of agency heads within the Department of Agriculture. There has been 
some concern that agency heads currently have the ability to bias decisions. 

It makes sense that the National Appeals Division would be the body to promul- 
gate regulations relating to appeals. 

We also strongly support the provisions of the bill that explicitly require that ap- 
peals decisions be implemented. We have heard from some of our members that this 
currently is not always the case. 

Thank you for your introduction of this legislation and your support of rural 
housing in America. 
Sincerely, 

(Signed) AJ. Johnson, 

President. 
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Honorable Kent Conrad 
United States Senate 
724 Hart Senate Office Building 
Washington, D.C. 20510-3403 

Dear Senator Conradt 

Thank you for your request for follow up to ay testimony regarding 
S. 3119, which proposes the creation of an independent National Appeals 
Agency to hear appeals regarding programs of the Gcanodity Credit 
Corporation, the Agricultural Stabilization and Conservation Service 
(ASCS), the Fanner's Bona Administration, the feral Development 
Administration and the Soil Conservation Service. I had hoped to remain for 
the entire hearing on this important subject. Unfortunately, prior to 
being informed about this hearing, I had agr e ed to attend a conference on 
the West Coast, and I had to leave the hearing immediately after giving my 
testimony in order to catch my plane. 

The overall goal -oi all administrative appeals systems is to provide a 
fair process which is accessible to appellants. While we appear to be in 
agreement that aspects of the appeals systems of the agencies affected by 
S. 3119 can be improved, the question remains what directions these 
i m pro v ements should take. 

We believe that the current ASCS appeals structure represents the 
proper direction. This system affords farmers the opportunity to present 
informally, without attorneys as intermediaries unless the appellants so 
choose, their appeals before individuals who are familiar with these 
programs. This a ppro a ch ensures that the appeals process is both fair and 

S. 3119 would make our a ppe a ls system more formal and more costly* It 
was made clear during the August 10, 1992, hearing that you do not intend 
this result. However, increased cost and formality would be likely to 
result from S. 3119 for several reasons . First, determinations issued 
under the propo se d appeals system would rely on precedent, which would lead 
to more formal p resen tations and would encourage farmers to seek 
representation by attorneys. Both factors will substantially increase the 
costs of bringing appeals. Second, because the propo se d a pp ea ls system 
would have the power to overrule any determination by our agencies, we may 
be forced to take an adversarial role in this process. In short, the 
propo se d legislation would needlessly pit our agencies against farmers. 
This atmosphere would lead to more formal and contentious p res en t ations, 
which would increase the farmer's costs of presenting an appeal at the 
National level. The increase in costs would reduce the acc ess ibility of 
these appeals to farmers. Furthermore, since the proposed appeals agency 
would be truly i n dep en de n t of the rest of the Department, it would be 
nearly impossible to control the growth, power or direction of this agency. 
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As indicated during my testimony on August 10, 1992, ASCS recognizes 
that its appeals process can be improved. The ASCS appeals system has been 
criticised because its determinations did not clearly identify the basis 
for the agency's findings, and because ASCS has not released clear 
procedures governing its administrative appeal process. In response, ASCS 
is making the following changes to its appeals systems 

1. ASCS is adopting a new format for its determinations to identify 
more clearly the basis for our findings of fact and our ultimate 
conclusions. This more structured format will force the ASCS 
appeals system to better focus on the evidence presented by all 
parties during our hearing. 

2. The National Appeals Division (NAD) will be enclosing a copy of 
its procedures in the letters it sends to appellants acknowledging 
their intent to appeal. 

3. ASCS is issuing clearer procedures to the State and county 
committees regarding administrative appeals procedures. These new 
procedures will require that both State and county committees more 
carefully review appeals and issue more thorough determinations. 

In addition to these changes, I have recently hired two individuals 
with strong backgrounds in the area of administrative law to review ASCS 
appeals policy and NAD determinations to help oversee the ASCS Appeals 
system, and to ensure that the appeals process is both fair and accessible. 

On behalf of the thousands of ASCS employees that work hard to ensure 
that farmers' appeals are fairly treated, we were appalled by the 
misleading and irresponsible statements made in Ms. Karen Risso's testimony 
regarding the ASCS appeals system. Without any data or evidence to support 
her claims, Ms. fcisso called the ASCS a ppe als regulations a sham, and 
accused ASCS of participating in a conspiracy to deliberately deprive 
farmers of their benefits for the sake of lowering the cost of the farm 
pr o gra ms. These unsubstantiated charges are d eep ly insulting and totally 
groundless. If Ms. fcisso has evidence of this conspiracy, she should 
it. 



In addition to being unsubstantiated and insulting, Ms. Risso's 
testimony demonstrated her lack of understanding of the law. Specifically, 
starting on page 9 of her testimony, Ms. Risso alleged that ASCS routinely 
re-examines a farmer's eligibility for payments received in previous years 
with the intent of finding any excuse to require that these payments be 
refunded. 

ASCS previously had a policy that if it discovered that a particular 
farmer had er roneously received a farm p rog ra m payment, it would seek the 
refund of the payment. In seme limited cases, generally where intent to 
defraud ASCS was present, ASCS would attempt to recover payments it had 
erxoneously issued several years earlier. This policy was intended to 
ensure that farm program benefits were fairly distributed in accordance 
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with the law. At no time, however, was this a regular practice intended to 
reduce the overall costs of the farm pr o g r a m s , as implied by Ms. Rosso' s 
testimony. 

This policy was reviewed by Congress nearly two years ago during 
consideration of the Food, Agricultural Conservation and Trade Act of 1990 
(1990 Act). During this consideration, complaints were raised that it was 
unfair in certain situations for ASCS to attempt to recover past payments 
to a farmer. As a result, as a part of section 1132 of the 1990 Act, 
Congress enacted a provision stating that 90 days after a farmer receives 
an erroneous program payment, it becomes final and ASCS may not require 
the refund of that payment unless the farmer had reason to believe the 
payment was erroneously issued. Therefore, it would appear that 
Ms. Russo's complaint in this regard, to the extent that it has any merit 
at all, was resolved nearly two years ago in the 1990 Act. I would also 
point out that this provision was supported by the Department of 
Agriculture. 

Ms. Russo also alleged that ASCS has not faithfully implemented the 
provisions of the NAD legislation in the 1990 Act by promulgating 
regulations that give the Director the responsibility for making all 
determinations, instead of the NAD hearing officers, even though the 
Director does not personally hear cases. However, the NAD legislation 
specifically provides that "the director of the National Appeals Division 
shall make all determinations with respect to the appeals submitted to the 
Division for review. ■ Thus, ASCS appropriately gave the Director of NAD 
the exclusive power to issue all NAD determinations. 

Ms. Russo in her testimony also claims that ASCS has provided 
misleading figures regarding the number of times farmers receive relief at 
the National appeals level. Ms. Russo's claim, however, is misleading and 
unsubstantiated. It is clear that the majority of the farmers' appeals 
that start out at the county committee level will be partially or 
completely granted at some point in the process* If the ASCS Washington 
officials were intent on denying farmers' appeals and used their authority 
to intimidate county and State committees to rule against farmers, as 
Ms. Russo suggests, farmers would not be prevailing in the majority of 
administrative appeal cases. 

Ms. Russo further claims that it is not possible to verify ASGS's 
National appeals level numbers* This claim is also groundless. ASCS, 
under the Freedom of Information Act, regularly sends copies of all final 
administrative determinations issued at the National appeals level to those 
who request them* Ms. Russo has, in the past, received copies of these 
determinations. With these determinations, one could easily verify ASCS's 
National appeals level numbers. 
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Finally, Ms. Rumo allege that ASCS develops evidence to support 
findings of fact without giving an appellant an opportunity to respond* In 
support of this dale, she refers to the following portion of 7 CFR 780.17s 

The reviewing authority, prior to making a determination, 
may request the producer or participant to produce additional 
evidence which it may deem relevant, or may develop additional 
evidence from other sources. 

The referenced portion of 780.17 simply does not support her 
allegation. This provision means that reviewing authorities will seek 
evidence from all available sources before deciding an appeal, including 
evidence supplied by the appellant. It does not mean that reviewing 
authorities develop evidence from "other sources" and hide that evidence 
from the appellant. The regulations at 7 CFR Fart 780 clearly state that 
all determinations are to be supported by evidence in the appeal file, and 
that at all times, appellants may have access to or copies of all 
information in that file. While it is possible that in rare cases evidence 
may inadvertently get into an appeal file that -was not previously disclosed 
to an appellant, ASCS appeals policy is clear that appellants are to be 
given the opportunity to respond to all evidence accepted by ASCS prior to 
issuing a determination. To the extent that this policy is not clearly 
understood within ASCS, the new ASCS appeals Handbook, 1-AFP, which will be 
released shortly, will make that policy clearly understood. Further, it is 
ASCS policy to not disclose to NAD hearing offices copies of Off ice of the 
Inspector General audit and investigative reports involving producers 
unless such reports are also made available to the producer prior to a NAD 
hearing. 

There is one aspect to Ms. Risso's testimony with which we agree. The 
problems that exist in our agencies' appeals systems are very different. 
The current challenges facing the ASCS appeals system involve communication 
issues such as issuing determinations that more effectively describe the 
basis for conclusions, and identifying the procedures governing ASCS 
appeals. B a sed on the testimony you heard during the August 10th hearing, 
these challenges appear to be unique to the ASCS appeals system. Since the 
problems of our a pp ea ls systems are different, proper solutions to these 
problems should be different as well. 

We are all in ag r eement that each of our agency's appeals systems have 
problems that must be addressed. When confronted with a problem, it is 
easy in government to create a new bureaucracy to fix it. However, history 
teaches as that rarely do new bureaucracies fix old problems without 
creating nsw and more difficult problems. The independent administrative 
appeal agency created by S. 3119 may at first appear to solve some problems 
currently facing the Department of Agriculture administrative a pp ea ls 
systems because it would be "independent." However, this nsw bureaucracy 
would create nsw and more difficult problems because its "independence" 
would give it the power to usurp the powers of the Secretary of Agriculture 
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to implement U.S. agricultural policy by overturning regulations and policy 
it, in its sole judspnsnt, deemed were inconsistent with its interpretation 
of the law, including the authority to regulate and stabilise the supply 
and price of agricultural commodities. The chaos that could result from 
the uncertainty created in U.S. agricultural policy during a policy dispute 
between the Secretary of Agriculture and the Director of this "independent" 
agency would be staggering. 

Morever, the creation of a new, lawyer-driven bureau cr atic appeals 
process would Merely duplicate, in Miniature, the litigation explosion that 
has eroded American competitiveness in industry after industry. I believe 
most Americana, other than trial lawyers, agree with our President that we 
should sue each other less and care for each other more* Turning ASCS 
appeals into an adversary process may mean more billable hours for 
attorneys, but I cannot think of any other group in society that will be a 
net gainer. 

The real solution lies in examining and eliminating the unique 
problems facing each of our appeals systems. In the case of ASCS, we are 
taking steps to improve our process. In doing so, we are building upon the 
strength of ASCS, which is the fact that it administers its programs and 
reviews appeals with informal and accessible procedures, not formal and 
costly procedures, lie look forward to working with farmers, the Congress 
and all other interested parties in improving the ASCS appeals systems to 
make it fairer and more accessible. 

Sincerely, 




Keith D. Bje 
Administrator 
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KAREN SORUE RUSSO & ASSOCIATES 



September 14,1982 



Senator Kent Conrad 



724 Hart Senate Office BuNdinQ 
WeaNngton. D. C. 20510-3403 

Dear Sen. Conrad: 

I have Jutt received a copy of Administrator Kieth BjeriuVs August 28 letter to you ragarding the 
haarfnQ you heid on 8.B. 31 19. I am somewhat bemused about Mr. Bjjerke'e apparent aQNation 
raQOfdinQ my testimony speoificaNy. Apparently i hM a nerve. Mothinks he doth protest too 



It Is not the purpose of this communication to offer an exhaustive defense and item-by-item proof 
of the various problems with the ASCS and the FMHA appeal systecris regarding which I 
testified. As you may recall from previous correspondence I have provided to you, I did supply 
exhaustive documentation regarding probienw within FMHA when requested to do so by 
Administrator Ausman, who demanded - much Nke Mr. Qjerke - specific references for him to 
investigate, since the actions and attitudes I had described were "rwt tolerated within FMHA", 
according to Mr. Ausman. As you are eiso aware, there never eppears to have been any 
Investigation" into the specific issues I raised, and there certainly has osen no corrective action. 
As a matter of fact, e full year has now passed, and I have had no response from Mr. Ausman at 
all, other then two bread-and-butter notes from various assistants, telling me they would respond 
to my allegations "by the and of (some) month". 

For this reason, lam disinclined to spend the considerable emount of time necessary to 
attempt to satisfy Mr. Bjerke's demand for evidence of e "conspiracy", which is definitely his 
word, not mine. Let's face it: the agency could hardly admit to having done the things It did. Mr. 
Qjerke has too many of his own Tawyer-driven"Duieaucratstopermttthat. 

I would like to offer e few comments, however, together with e re-iteration that I stand by my 
testimony, both written and oral. The Washington-level ASCS appeals system, pervtousry called 
"DASCO* appeals, end now "NAD" is e sham, as defined. Webster defines ■sham' as "an 
iutJtatiGn or counterfeit purporting to be genuine". Washington - !eve! ASCS appeal*, by any 
name (since nothing of significance to the farmer has changed) hold out the promise of e fair 
review of the issue, and of an objective decision based on the facts as developed by both the 
agency and by the farmer No one familiar with the system, end not employed by it, would 
suggest that e genuine process of foir-review-andKlecision exists today. 

Mr. Qjerto emphatically disputes that farmer's sppeals are oenied "as a n^ular practice intended 
to reduce the overall costs of the farm programs". Perhaps he would be wttflng, then, to 
specify the reasons why even ASCS admits to denying, hi some quarters, 92% -94% of the 
appellants. Maybe the ASCS works on the Ed Meese theory of justice- you know, the "We 
donl arrest them unless theyYsguHty^ standard. Does he simply contend that no fanner worthy 
of relief ever comes before the appeals staff? It s eem s to me that denials for the sake of fiscal 
conservatism are more justjfyebie then those issued for the sake of pure meanness. I thought I 



Incidentally, I did not state that It was impossible to verify "ASCS Nationtf 

numbers" because ASCS does re le a s e letters of decision under FOIA. Indeed I do receive 
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copies of de c i si o n s. What I iakl in that K in impossiblo to verify the percentage of (lenialB 
admitted to by ASCS fnxnthoee letters of decision. When I count letters which -grant refieT 
end those which Tleny reHef" - in any of a variety of ways- 1 donl get the same statistics they 
cite. If 12 fanners jntetests am all dealt with in a single letter, aie there 12 denials, or Just one? 
If there are several penalties available to ASCS, and they giant relief (do not impose) some of 
the penalties, but DO impose others, is that a grant of relief, or is It a denial? Iftherearetwo 
farmers with opposing interests — e.g., a landlord and a tenant — and a single letter spells out 
thededsion, is that a denial. oristhe*reliertoonecountedas"a|)pealgrarited N ? (Of course, 
ASCS is famous, in those cases, for finding reasons to deny BOTH, elevating sophistry to a fine 
art) 

In several cases, Mr. Bjerke points out my lack of understanding of the law", and cites some 
code section. Actually, I understand the law quite weM. My point is that the ASCS doesnl obey 
the law. Thafs the problem. Regarding the decisions being made by the Director of the NAS. I 
am aware that is in the law. In my advocacy for 88 311 0, that needs to be changed for the 
rooioni I cited. How can one person be sufficiently familiar with thooo hideously complex cases 
to make informed -not to mention fair -decisions on sbc cases a day, which is what the ASCS 
statistics -1500 NAS appeals a year -equate? The person conducting the hearing and doing 
the case investigation should make the decision. Period. 

Mr. Bjerke characterizes my testimony as implying that ASCS makes findings of fact without 
"giving the appellants an opportunity to respond". In some cases, they do refuse the appellant 
that right, as I set forth. In others, they simply ignore the facts the farmer presents. Having the 
"opportunity to respond" is pretty worthless unless the response is actually considered. 

It was interesting to note the number of times that Mr. BJerfce admits that in "rare cases" some of 
the incidents I have testified to "may have occurred". How "rare" to they have to be to require 
change? in this great land of freedom and justice, in which "innocent until proven guilty" 1* still, 
after200-pius years, our national battle cry, how many "rare" cases will we tolerate, and 
decide to let the system remain as is? lYn surprised he admitted to any of them -but dearly, if I 
now dragged out examples, the ASCS would just say, "Oh, yeah, that was one of those rare 
cases." Funny that ALL cases recently seem to fall into one "rare" category or another. 

Enough. As you are aware, I have deep feelings about this agency and the path it has been on 
for the last several years. I still believe that the State and County ASCS employees are about 
the best that the federal government has to offer. The Washington level appeal pooh-bahs, 
however, are a national embarrassment My comments could be echoed - and built upon - by 
farmers and advocates aH across the country. I have little doubt you know that already, from 
your own investigation into these matters. 

Inclosing, I note that Mr. Bgerke's prime concern seems to be to keep attorneys out of the 
appeal business. To a considerable degree, I share that commitment Nothing bothers me more 
than to see my farm clients spending altogether too much time, effort and money dealing with 
attorneys - myself included. But when you have an agency that is patently unfair, which 
defends it's right to be arbitrary and capricious by refusing to issue similar decisions in similar 
cases, and which apparently believes that "accessabBlty" to the appeal process is to be 
preferred over a fair arid impartial decision in the appeal, then someone must be present to 
level the playing field a bit 

You may remember that when that oft-quoted "First thing lets do is to kill all the lawyers" is cited, 
the Shakespearian characters were plotting how best to take advantage of an unprotected 
people. There are many times when I loathe the activities of my fellow members of the Bar- 
perhaps more than even Mr. Bjerke, But when a busting, honest and hardworking group of 
people are systematically raped by a power-hungry and abusive federal agency, then by God, we 
have no choice in our form of government but to permit the lawyers to have at it. Of course the 
ASCS elite would perferto have their way continue, unimpeded by objective law and those who 
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would enforce It The! alone ie enough reeson to chenge the appeal process. IftheASCS 
appeal staff was treatirig farnier-appellanb fairly, farmer's wouWnl need to hire lawyers. 

I wholeheartedly support SB 3119, and I will do anything in my power to help this legislation 
pass. I am grateful for your courage in proposing this desperately needed change, and in 
speaking for my many clients and friends who will be helped by this legislation, we are an deeply 
in your debt Please caH if there is anything else I can do. 



Sincerely. 

KAREN SORLIERUSSOA ASSOCIATES 

,3 




/£U^3 



Karen Sortie Russo 



P.S. rm enclosing a reprint of an article that was in the California LAWYER last month - 
thought you might enjoy the "prairie populist" part. In the fine tradition of the old NPL'ers, I 
consider the appellation an honor. 



Note. — Attached material is retained in the subcommittee file. 
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RFCGlVCO OCT 6 fl& 
Honorable Kant Conrad Kfcwvcw va. 

United states Senate 

724 Bart Sanata Off ica Building 

Washington, D.c. 20510-3403 

Dear Sanator Conrad: 

This is in furthar rasponsa to your lattar of August 17, 1992, 

in which you suggested that we enter into a dialogue regarding 
the Sflrits of S, 3119, ♦'The USDA National appeals Division Act of 
199 2," and bow this proposed legislation would affect the 
Agricultural Stabilization and Conservation Service (ASCS) . In 
this letter, we would like to provide an update regarding ASCS' a 
currant reforms of the Ascs-National Appeals Division (Ascs-nad) , 
clarify the record regarding certain statesents sade during the 
September 30, 1992, hearing, and suggest a future course for our 
dialogue to continue, we also request that this letter be sade a 
part of the record for the September 30, 1993, hearing on S. 3iL9. 

During my testisony before your Agricultural Credit 
subcommittee, I indicated that In addition to releasing ASCS-NAD 
hearing procedures, ASCS planned on publishing a proposed rule to 
asend ASCS appeals regulations, releasing clearer and sore 
thorough appeals procedures to the county and State ASC 
Committees, and establishing a new and clearer format for ASCS-HAD 
final determinations, 

I am pleased to report that we have now accomplished all 
three of these reforms. On September 23, 1992, ASCS published in 
the Federal Register a proposed rule to asend and to clarify the 
ASCS appeals regulations. The public will have 60 days in which 
to submit comments regarding this proposed rule, we look forward 
to receiving these comments so that we say make any additional 
changes to ensure that the ascs appeals regulations provide clear 
and reasonable guidance to producers regarding their 
administrative appeal rights. 

On August 23, 1992, we released the enclosed ASCS Handbook 
1-APP, which provides county and State ASC Committees with 
clearer instructions regarding administrative appeals, with this 
handbook, all county and State ASC Committees will be applying 
uniform appeal procedures. Specifically, the handbook instructs 
county and State ASC Committees to issue clearer and more 
thorough determinations. This ASICS handbook, like all other 
handbooks is available for inspection at county and State ASCS 
offices, copies of these handbooks are also available through 
the ASCS information Division In Washington, D.C. Despite 
comments to the contrary made at the September 30, 1992, hearing, 
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copies of these handbooks are ragularly distributed to tha 
public. Wa have been told that copies of tha ASCS handbook ara 
much aaaiar to obtain than copies of either tha Fadaral Register 

or tha codt o£ federal Regulations* 

Finally, the ascs-nad hearing off i cars racantly finishad 
initial training on tha new format for ASCS-NAD determination*. 
As indicated during my testimony, this format will make these 
determinations easier to read and understand. It will alao 
enable ASCS-NAD to describe mora clearly the basis for its 
determinations. This new format will ensure that all issues 
raised by appellants during ASCS-NAD appeals will be clearly 
addressed in the determination. 

During the September 30, 1992, hearing, there vara several 
charges raised against ASCS to which I must respond. It was 
suggested that ASCS has not implemented the authority contained 
in the Food, Agriculture , Conservation and Trade Act of 1950 
(P.L. 101-624) (1990 Farm Bill}, which authorizes the Secretary 
of Agriculture to grant relief in cases in which a producer has 
relied upon misaction or misinformation of a representative of 
the Secretary. First, it must be noted that this authority for 
the Secretary to grant such relief has been a part of the 
Agricultural Act of 1949 as amended, for a very long tine. Tha 
1990 Farm Bill only refined the application of this authority. 
See 7 U.S.C. $1429. Second, it has been suggested that this 
authority has not been used. The Secretary, through ASCS has 
regularly granted relief to farmers In meritorious cases under 
this authority since its initial enactment For example, last 
month the NAD granted relief to a cotton farmer in Virginia who 
had in good faith relied upon misinformation he had received froi 
the ASCS county office, in addition NAD also regularly issues 
determinations that grant other forms of relief to farmers who 
made "good faith" efforts to comply with the applicable 
requirements, but for some reason beyond their control were 
unable to do so. Again, last month alone, such relief has been 
granted to farmers in Kansas Georgia, Mississippi, and Montana. 
These cases only represent a portion of the relief cases granted 
by ASCS at all levels, while there may remain individual cases 
in which there is disagreement regarding the sufficiency of the 
relief given to a farmer was not appropriate, these and other 
cases prove that ASCS la implementing the Secretary's 
discretionary authority to grant relief in meritorious c e a s e . 

During the hearing it was suggested that ASCS -HAD has 
started to include specific "findings of fact* in Its final 
determinations solely for the purpose of making it more difficult 
for appellants to convince federal courts to overturn 
unreasonable determinations. This is an incredible argument, 
considering tha fact that until quite recently these same critics 
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complained that ASCS final agency determinations vara defective 
because they failed to contain findings of fact. Notwithstanding 
the statutory or judicial casa lav deference given to findings of 
fact contained in agency determinations, appellants are entitled 
to receive a final determination from ASCS that clearly states 
its basis. Including the facts upon which the determination is 
baaed. It is for this reason that ASCS determinations will 
include clearer findings of facts. 

Finally, it vas suggested during the hearing that ASCS 
currently discourages administrative appeals. This claim is 
based on the grounds that 1) only a percentage of appellants 
whose appeals were denied at a lover reviewing level appealed to 
a higher reviewing authority; and 2} only about 10 percent of 
appellants prevailed at the National level as opposed to about 30 
percent when the Farmers Home Administration instituted its 
National Appeals Staff. 

This focus on the percentages is misleading. 1 Why should 
it be assumed that In a proper appeals system all appellants 
whose appeals are denied vill seek a rev lev from a higher 
reviewing authority? This is certainty not the case in the court 
system. Why should it be assumed that in a proper appeals system 
30 percent or any other fixed percentage of appellant's appeals 
should be granted? certainly this number could vary depending 
upon the types of cases being appealed. Any analysis based on 
such indicators is simplistic and incapable of providing any 
guidance on the effectiveness of the ASCS appeals system. The 
important point is whether appellants are being given a fair 
opportunity to be heard, and whether agency determinations 
clearly explain the basis for the agency's final decision. 

At this point, we can all agree that our mutual objective is 
to develop and maintain an administrative appeals system in ASCS 
and other USDA agencies that gives appellants a fair opportunity 
to be heard, and that produces determinations that clearly 
articulate rational basis for the agencies final determination. 
in short, the appeals system must treat the appellant and the 
appeal fairly, we also can all agree that in the case of most 
administrative appeals systems, including ASCS's system, 
improvements are needed. For example, as I indicated during the 
August loth hearing, the ASCS appeals system has not given 
appellants as clear an explanation of the basis for the 
determination as we now believe is appropriate. 



1 However to the extent that these percentages have 
meaning, the ASCS appeals system grants appellante' appeals in over 
63 percent of the cases. 
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Honorabla Kant Conrad 



Thara ara many waya that tha A8C8 ap pa a la ayataa oould ba 
ehangad to produoa battar raaolutlon of appaala. at thla point, 
A8C8 ia raf orning ita ap pa a l ayataa baaad on tha phlloaophy that 
tha appaala ahould ba informally oo n d oot ad by indlviduala 
iliar ,----- 



familiar with tha p r o gr am s on which thaaa ap pa a la ara baaad. 8. 
3119 adopta a diffarant phlloaophy that aaaunaa that only 
adjudioatora who ara totally ind a p a n dant and iaolatad from tha 
aganoy can randar fair adai ni atratlva adjudioationa of ap pa a la. 
Uhila oar approachaa ara diffarant, I hopa that wa nay ba abla to 
diaooaa thaaa approachaa fnrthar to dataraina if thara nay ba 
aoaa com on ground. For axaapla, with raapaot to tha provialona 
of 8. 3119 that addraaa tha raviawabillty of findinga of fact, I 
would ba lntaraatad in diaonaaing tha poaaibility of amanding 
rathar than of ravoking thaaa statutory provialona ao that tha 
only findinga that ralata to cora facta of tha fadaral farm 
programs auch aa baaaa, yialds, lean rataa, ate. ara glvan thla 
apacial protaction. All rhatoric as ids, I baliava that ourfocua 
ahould ba on craating an appaal ayataa for ASCS and othar U80A 
aganciaa that anauraa fair traatnant for appallanta and thair 
appaala. 

Sinoaraly, 



Kalth D. Bjftrka 
Administrator 
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USDA NATIONAL APPEALS DIVISION ACT OF 

1992— S. 3119 



WEDNESDAY, SEPTEMBER 30, 1992 

U.S. Senate, 
Subcommittee on Agricultural Credit of the 
Committee on Agriculture, Nutrition, and Forestry, 

Washington, DC. 
The subcommittee met, pursuant to notice, at 8:31 a.m., in room 
SR-332, Russell Senate Office Building, Hon. Kent Conrad (chair- 
man of the subcommittee) presiding. 

Present or submitting a statement: Senators Conrad and 
Grassley. 

STATEMENT OF HON. KENT CONRAD, A U.S. SENATOR FROM 
NORTH DAKOTA 

Senator Conrad. Good morning. This hearing before the Subcom- 
mittee on Agricultural Credit of the Senate Committee on Agricul- 
ture, Nutrition, and Forestry will come to order. 

I want to welcome the witnesses this morning, my colleagues, 
who hopefully will be here a little later, and others to this second 
hearing on S. 3119, the USDA National Appeals Division Act of 
1992. Companion legislation, H.R. 5742, has been introduced by 
Congressman Espy. 

S. 3119 would establish an independent USDA National Appeals 
Division (USDA-NAD) within USDA by consolidating the ASCS, 
OCC, FmHA, RDA, and SCS appeals systems. The purpose of S. 
3119 is to provide a fair, objective appeals process for USDA pro- 
gram participants, and to establish one efficient, consistent appeals 
process for all of these agencies. We hope it would improve the 
quality of ASCS, OCC, FmHA, RDA, and SCS decisions. 

At our August 10 hearing on this bill, we received what I think 
was very compelling testimony. The testimony vividly illustrated 
actions and attitudes of USDA employees which simply should not 
be tolerated in our Government. It demonstrated very clearly the 
need and support for passage of S. 3119. 

I have in my prepared opening remarks a list of some of the ex- 
amples that witnesses testified to. I will include those in the hear- 
ing record. 

One witness summed up the problems best, and I quote from the 
testimony of that witness. "The bottom line is there are bad deci- 
sions, wrong decisions, bone-headed decisions, plain mean decisions 
made out there (by agencies) * * * and there is no accountability 

(247) 
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for * * * the person making them. • • • (T)he only answer is an 
effective, independent appeals system." 

A broad range of organizations and individuals have said to me 
that we must change the USDA appeals system. That message has 
come through loud and clear. 

As I said at the previous hearing, when I asked my agricultural 
advisory group in North Dakota whether or not I should introduce 
this legislation, I was frankly surprised at the response. I anticipat- 
ed a somewhat tepid, grudging kind of feeling about this particular 
legislation. I myself was not certain that I should introduce it. 

When I asked my agricultural advisory group, which consists of 
every commodity group, every nuyor farm organization, and their 
related organizations in the State of North Dakota— there were 40 
or so around the table — if I should introduce this bill, the hands 
literally shot up. Frankly, the enthusiasm for this legislation sur- 
prised me. 

So I think we have tapped a nerve here and I think we are onto 
something. When I have gone home and visited with organizations 
and farmers around my State, the support for this bill has been 
unanimous and strong. 

The witnesses at today's hearing represent just some of the 
groups who support this legislation. I have a number of letters and 
statements for the record from other organizations, which I will in- 
clude in the record. We will have an opportunity to receive other 
letters and statements, as well, that have not yet arrived but which 
the organizations have told us they will provide for the record. The 
National Association of Corn Growers, the American Association of 
Crop Insurers, and the National Association of Wheat Growers are 
all going to have statements for the record. 

It is my understanding the National Association of Home Build- 
ers supports the bill as well. 

[See the Appendix for the prepared material referred to ty 
Senator Conrad.] 

I am committed to passing this legislation. Over the next several 
months I will work to broaden further the support for it, and if I 
am reelected I will introduce it shortly after the 103d Congress con- 
venes and do my level best to see that it is passed next year. 

[The prepared statement of Senator Conrad follows:] 

Prepared Statement of Hon. Kent Conrad, a UJ3. Senator From North Dakota 

Good morning. I want to welcome the witnesses, my colleagues and the audience 
to this second hearing on S. 3119, the USDA National Appeals Division Act of 1992. 
Companion legislation, H.R. 5742, has been introduced by Congressman Espy. 

S. 3119 would establish an independent USDA National Appeals Division (USDA- 
NAD) within USDA by consolidating the ASCS, CCC, FmHA, RDA, and SCS appeals 
systems. The purpose of S. 3119 is to provide a fair, objective appeals process for 
USDA program participants, and to establish one efficient, consistent appeals proc- 
ess for all of these agencies. It would improve the quality of ASCS, CXjC, FmHA* 
RDA, and SCS decisions. 

We received very compelling testimony at our August 10 hearing on this bill. The 
testimony vividly illustrated actions and attitudes of USDA employees which simply 
should not be tolerated in our Government It demonstrated very clearly the need 
and support for passage of S. 3119. For example, witnesses testified that: 

• FmHA National Appeals Staff (FmHA-NAS) hearing officers have been subject- 
ed to harassment and personal attacks by FmHA Program Staff, who have also ob- 
structed the appeals process and refused to implement appeals decisions (taking on 
average 4 to 5 months), all without penalty from FmHA. 
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• FmHA-NAS' rate of reversing FmHA advene decisions has declined. 

• FmHA-NAS tried to fire a hearing officer for whistleblowing activities. 

• The FmHA Administrator told hearing officers that he found their reversal rate 
of nearly 40-50 percent unacceptably high. 

• Hearing officers are prohibited from basing their decisions on the law and 
regulations. 

• Some appellants are repeatedly forced to appeal FmHA adverse decisions, in 
one example 17 times. 

• The FmHA-NAS Director prohibits NAS staff from overturning FmHA adverse 
decisions made at the "Administrative level." 

• The ASCS Administrator does not believe that there is a need for an independ- 
ent appeals process because "(w)e believe very strongly that that (independent 
review) takes place in the next step of the process; that if there has not been justice 
served in the administrative area, that goes to the court system." That effectively 
means that only those USDA program participants who can afford to go to court 
can afford justice. 

One witness summed up the problems best. "The bottom line (is) there are bad 
decisions, wrong decisions, bone-headed decisions, plain mean decisions made out 
there (by agencies) . . . and there is no accountability for . . . the person . . . 
making them. . . . (Dhe only answer is an effective, independent appeals system." 

A broad range of organizations and individuals have said to me that we must 
change these USDA appeals systems. 

The witnesses at today's hearing represent just some of the groups who support 
this legislation. I have a number of letters and statements for the record from other 
organizations, which I will include in the record. 

I am committed to passing this legislation. Over the next few months, I will work 
to broaden further the support for it. I will introduce it shortly after the 103d Con- 
gress convenes, and do my best to see that it is passed next year. 

Again, I thank the witnesses for coming today, and look forward to their 
testimony. 

Senator Conrad. With that I turn to my colleague and ranking 
member on the Subcommittee on Agricultural Credit, Senator 
Grassley, who has made a real contribution to the work of this 
committee and who I am delighted is here this morning. 

Senator Grassley. 

STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S. SENATOR 

FROM IOWA 

Senator Grassley. Mr. Chairman, I thank you and I am glad to 
be a part of the process of your hearing on this very important 
piece of legislation. It is a hearing that I know you hope will com- 
plete our discussion regarding the National Appeals Division 
within the Department of Agriculture, and I think it was last 
August you had a first meeting or at least an earlier meeting on 
this. As I said at that time and I want to say again, I support the 
concept of an appeals process wherein disputes pertaining to Feder- 
al farm programs can be settled quickly and settled objectively. 

All too often in the past I have received complaints, and I sup- 
pose in the same vein you have, from fanners regarding the Byzan- 
tine, complicated, and seemingly arbitrary process of settling dis- 
putes with the various adjuncts of the USDA. All too often the live- 
lihood of the farmer is put on hold while an appeal winds its way 
through the system. All too often delay, seeming indifference, or 
procedural confusion combine to defeat that farmer's hope for a 
fair shake. 

Few businesses are as risky, as unpredictable, or as time sensi- 
tive as farming is, and the proposed National Appeals Division may 
be an important step in providing certainty where none or little ex- 
isted before. 
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In considering the National Appeals Division, the challenges 
facing us are many. We have to strive for an appeals division that 
is independent yet very much in sync with Federal farm policy. We 
should seek a system that will administer meritorious appeals 
quickly and fairly without encouraging frivolous action. And final- 
ly, we have to ask for a system that will objectively administer its 
congressional mandate while understanding the unique needs and 
pressures of our farmers. 

So I thank you, Mr. Chairman, for holding today's hearing. I am 
going to be able to be with you only a half-hour this morning be- 
cause we have the North American Free Trade Agreement before 
the Finance Committee and today's hearing involves the advocacy 
groups and the opponents for it from agriculture, and I think being 
from an agriculture State I should be there for that very important 
hearing. 

Senator Conrad. Thank you, Senator Grassley. As always, you 
make very important points in terms of what we need to consider 
when we evaluate this legislation. 

Let me also say that I am glad that you are going to be there for 
the Finance Committee meeting with respect to the NAFTA agree- 
ment. There are very important things there for agriculture, and 
we understand the competing claims on Members' time. That 
simply has to be a priority. 

I might add that I am on a conference committee on a major 
energy bill, and the conference convenes at 10 o'clock this morning. 
I need to be there as quickly as possible after 10 o'clock because we 
are at the make-or-break stage on that bill. So my intention is to 
move as quickly as possible this morning so that we might conclude 
in time for that conference. 

Senator Grassley. I assume the usual procedure of submitting 
questions for answer in writing would be appropriate? 

Senator Conrad. It certainly would be, and we will try to accom- 
modate that. 

We will handle all the witnesses as a panel so that we can go 
through, hear their testimony, and then have time for questions. 

So with that I call Ms. Sarah Vogel, the commissioner of agricul- 
ture for the State of North Dakota; Ms. Barbara Webb, the assist- 
ant director for legislative services of the National Farmers Union; 
Mr. David Senter, a national director of the American Agriculture 
Movement; Mr. Alan Malasky, who is in the law firm of Arent Fox 
Kintner Plotkin & Kahn; Jean Wyont, the vice chair of the Credit 
Committee of the National Family Farm Coalition; and Mr. Grant 
Buntrock, director for legislative affairs, the National Farmers Or- 
ganization. 

Welcome all. It is good to have you here. So many asked to testi- 
fy at our last hearing, expressed an interest in testifying at our last 
hearing and for reasons of time simply weren't able to. I might in- 
dicate and present for the record statements from the Council for 
Rural Housing and Development as well as the National Rural 
Housing Coalition, both organizations that have submitted testimo- 
ny for this morning's hearing as well. 

[; the Appendix for the prepared material referred to by 
i ercor Conrad.] 
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With that, again welcome to all of the witnesses. If you can sum- 
marize your prepared testimony, the full content of your testimony 
will be made part of the record as if presented in full. 

With that, please proceed. It is awfully good to have you here, 
Sarah. 

Thank you. 

STATEMENT OF SARAH VOGEL, COMMISSIONER, NORTH DAKOTA 
DEPARTMENT OF AGRICULTURE, BISMARCK, ND 

Ms. Vogel. Thank you, Senator Conrad. By the way, I would like 
to echo what you said. I was at that meeting with your agricultural 
advisory board and I have never seen hands go up so fast, so unani- 
mously, on any subject before. 

Senator Conrad. If I could just make that point once again, I 
think that many people know I am a former administrator of an 
agency and I had real reservations about this approach. I came to 
that meeting absolutely anticipating that there would be kind of a 
lukewarm, mixed response, and there was nothing lukewarm or 
mixed about it. Every commodity group, every farm organization 
represented there — and virtually every one in North Dakota was 
represented there— both sides of the political aisle— I was really 
very surprised by the response. 

Ms. Vogel. It was very enthusiastic. I will omit the importance 
of these agencies to North Dakota because I think the fact that all 
of the groups in North Dakota so overwhelmingly supported it is 
testament enough— testimony enough on that. 

I think that creating the National Appeals Division is an excel- 
lent idea. I wholeheartedly support it. I think it will result in con- 
sistent, uniform, and more reliable appeals decisions. It is going to 
be more fair and consistent, and part of the bill that I particularly 
support is the part that requires the creation of a subject matter of 
index of significant final determinations and making that index 
available to the public, also the requirement that there be reports 
and studies made as necessary regarding difficulties in 
implementation. 

I was very disappointed to see that Keith Bjerke, Administrator 
of the ASCS, opposed this part of the bill. He claimed that the use 
of precedents would increase the cost, make it less accessible, and 
would leave out farmers that could not afford lawyers. I think this 
is a nonsense argument. I think that treating farmers alike who 
are in like factual circumstances, applying consistent interpreta- 
tions will result in fewer appeals and less litigation than the oppo- 
site. Arbitrary, capricious, and inconsistent determinations are the 
cause of litigation, not fairness. 

I think it would begin the desirable process of consolidating 
USDA agencies, which will save money and decrease duplication. 
In these days of fiscal austerity or what ought to be days of fiscal 
austerity, USDA should be jumping on the bandwagon and sup- 
porting this bill, not opposing it 

Mr. Bjerke's testimony stressed the different Ld clien- 

tele of ASCS and FmHA. Now not every ASCS cue a FmHA 

borrower, but every FmHA borrower in North 1 niti r 

an ASCS client, and there are many cross-cutting n t 
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makes the determination on wetlands, ASCS will make the pay- 
ment It is going to have an implication on the farmer's ability to 
pay the FmHA loan. So there is a big ripple effect, and from the 
farmer's perspective, he is sent bouncing from one place to an- 
other, and I think that this is going to save the farmers a lot of 
time and money and be more efficient. 

I think it would also encourage farmers to seek redress when 
they have been unfairly treated. 

Referring again to Mr. Bjerke's testimony, he claimed that the 
legislation would discourage applicants from using the appeal 
system. In fact, most appellants are now discouraged from seeking 
a national appeal. 

In 1991, ASCS had a tremendous number of appeals filed at the 
county level, 34,367. Of the 14,311 whose appeals were rejected, 
only 4,529 appealed to the State level. Of the 2,976 who lost at the 
State level, only 1,429 appealed to the national level, and at the na- 
tional level only 146 were successful. 

So if there is a prediction that fewer farmers would use the 
appeal than the 1,429 who did last year, I think that is wrong. I 
think if the farmers knew that there was a fair, objective, inde- 
pendent appeals system they would use it more, not less, and I 
think that appeals would probably go up for a period of time but 
then I think they would sink down because the application of uni- 
form, consistent standards, these reports, the use of precedent 
would decrease the need for appeals over the long run. 

I wish to point out that the tiny fraction of successful ASCS ap- 
peals at the national level is not necessarily a sign that all is work- 
ing well. It may indeed be a sign that the system isn't working at 
all. 

Before FmHA instituted its national appeals system, the success 
rate of farmers at the national level was about 10 percent. As soon 
as they put in an independent hearing officer, the success rate of 
farmers jumped to about 35 percent. I think that that is a sign that 
the use of a national appeals system really does do a lot of good. 

I also want to commend you, Senator Conrad, for seeking to 
allow USDA-certified State mediation programs to mediate dis- 
putes involving wetlands, farm program compliance, and so on. 
This is an excellent idea. 

In North Dakota, we have sought legislation allowing our media- 
tors, using pure State dollars, to mediate these kinds of disputes be- 
cause it has been so successful in the credit area, which I think is 
the toughest of all. It has been very successful. It has reduced liti- 
gation, it has reduced bankruptcies, and there is no reason why it 
wouldn't work in other areas than credit. 

Incidentally, mediation does reduce conflict, adversarial conduct, 
it reduces litigation, and again this is an area where I would think 
that ASCS would be jumping on the bandwagon. 

If Mr. Bjerke seriously wished to reduce litigation and adversar- 
ial proceedings, as he suggests on page five of his last letter to you, 
Senator Conrad, he should adopt the cause of mediation and use it 
in I agency. So we will be anxiously awaiting referrals from the 
A , but I fear that we may have a long wait until the bill gets 
pted. 
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I really think that the basis for the ASCS testimony against 
Senate bill 3119 is not based on a true concern for the farmer but 
just a fear of what lies under that rock, once it is turned over. 

I also wanted to bring in my personal experience. I am also the 
head of a regulatory agency and we have a lot of rulings, determi- 
nations against businesses, against farmers, and so forth when we 
see violations of the various laws we administer. I always, always 
insist upon having an independent hearing officer. I would never 
want to have somebody go through what I had to go through in the 
old days with Farmers Home. 

And in addition, I think I get quite a few benefits from using an 
independent hearing officer. First, I get legitimate feedback from a 
neutral third party. Second, I think the farmers are much more ac- 
cepting of an adverse result if they have an opportunity to present 
their case before a hearing officer and that reduces litigation. So I 
think that it just works very well and I wouldn't change that. That 
has been my personal experience. 

So to summarize, I think adoption of Senate bill 3119 will bring 
simple fairness and common decency to farmers and will improve 
the administration of these programs which are so vital to so many 
of our farmers. 

I would be pleased to take any questions. 

[The prepared statement of Ms. Vogel follows:] 
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Chairman Conrad, members of the Committee, thank you for the 
opportunity to testify today. 

My name is Sarah Vogel, and I am the North Dakota Commissioner of 
Agriculture. I am here today to offer my wholehearted support of 
Senate Bill 3119 which would create a National Appeals Division for 
the Department of Agriculture. On May 21, 1991, I testified at a 
hearing before this Subcommittee on the national appeals staff at 
FmHA. At that time, I suggested a "wholly independent appeals 
division that would handle FmHA, ASCS and other farm program 
appeals." 

The importance of USDA and its agencies to North Dakota cannot be 
overstressed. In North Dakota, we have 14,800,000 acres enrolled 
in ASCS programs. One out of every six or seven dollars which 
farmers receive in their farming operations is a result of ASCS 
payments. We have 37,000,000 bushels of wheat, barley, corn, oats, 
rye and soybeans under CCC loan. We just completed our "Last Acre" 
ceremony, reflecting the completion of a soil survey for the whole 
state by the Soil Conservation Service. We have 3.2 million acres 
in the Conservation Reserve Program. We have 7,133,000 acres of 
highly erodible land, on which approved soil conservation plans 
have been filed with the Soil Conservation Service. 6230 of our 
farmers have loans with FmHA. Clearly, these programs have great 
impact in my state. Properly administered, they will serve the 
farmers well; improperly administered, they can wreck a farmers 
life and living. 

The red tape that accompany these programs covers North Dakota more 
thickly than the top soil. In addition to the published 
regulations, every program has volumes of internal procedures for 
use by federal personnel. Many of the programs cross-reference 
each other and violation of one risks disqualification from others. 
Farmers are sent from one agency to another, when problems arise on 
CRP, swampbuster, sodbuster, and others. Too often, they do not 
believe they have a fair chance. Too often, they believe "you 
can't fight the federal government." Too often, they simply 
acquiesce in an unjust result, because they believe the whole 
system is unjust. Too often, they can't even find out what the 
rules are. 

Creating the National Appeals Division is an opportunity to provide 
a sense of basic justice that has been missing too long. I have 
been working on the issue of obtaining a fair hearing process from 
USDA for ten long years: it is time — past time — to do what is 
right for the farmers and to restore a sense of fair play to the 
process. 

Creating an independent National Appeals Division should accrue the 
following benefits: 

(1) It should result in consistent, uniform and more reliable 
appeals decisions. Having independent hearing officers will result 
in fair, consistent decisions. Part of the law would require a 
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subject matter index of all significant final determinations and 
would make this index available to the public. Another part would 
require the NAD director to sake reports and studies as necessary 
regarding difficulties in implementation of laws, regulations, etc. 
This, coupled with the independence of the hearing officers, will 
result in reliable implementation and consistency. 

I was disappointed to see that Keith Bjerke, Administrator of ASCS, 
opposed this part of the bill. In his August 10, 1992 testimony 
and his August 28, 1992 letter to Senator Conrad, Mr. Bjerke claims 
that use of "precedent" would increase the costs of bringing 
appeals and would result in making the system less accessible, 
leaving out farmers who could not afford lawyers. Nonsense. 
Treating like cases in a like manner and applying consistent 
interpretations under consistent factual settings would reduce 
costs, decrease appeals over the long run, and above all provide 
simple common fairness. Arbitrary, capricious, and inconsistent 
determinations are the true cause of litigation, not fairness. 

(2) It would begin the desirable process of consolidating 
U8DA agencies, which should save money and decrease duplication. 
In these days of fiscal austerity — or what should be days of 
fiscal austerity — USDA should be jumping on the bandwagon, not 
fighting this bill. Mr. Bjerke 's testimony stressed the "different 
programs and clientele" of ASCS and FmHA. I very much doubt that 
any FmHA borrower does not also deal with ASCS. From the farmers' 
perspective, decisions made in one agency will affect the other. 
For example: 

-SCS makes technical decisions regarding soil classification, 
erodibility, whether land is a "wetland", etc. 

-ASCS makes the payments to the farmers and makes contract 
compliance determinations. 

-FmHA makes cash flow projections based on their guess as to 
what SCS and ASCS determinations may mean to the farmer. 

The plain fact is this: Any determination made by one agency 
can affect the other agencies determinations and subsequent actions 
and will affect the farmer. A single appeals system, which could 
handle issues relating to all three agencies, would be of 
immeasurable benefit to not only the farmer, but the agencies as 
well. 

(3) It would save money. Approaching appeals in a consistent 
agency wide manner would result in greater efficiencies. Instead 
of having appeals staff for FmHA, ASCS, SCS, etc., USDA could have 
one set of personnel, one procedure, one office, one director, and 
so on. Offering one-stop shopping for farmers who have cross- 
cutting issues would also save farmers time and money. 

(4) It would encourage farmers to seek redress. Referring 
again to Mr. Bjerke' s testimony, he claims that the legislation 
would discourage most applicants from seeking an appeal at the 
national level. In fact, most appellants are now discouraged from 
seeking a national appeal. In 1991, ASCS had a tremendous number 
of appeals filed at the county level: 34,367. Of the 14,311 whose 
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appeals vera rejected, only 4529 appealed to the state level. Of 
2976 who lost at the state level, only 1429 appealed to the 
national level. At the national level, only 146 were successful 
while 1283 were denied. 

Mr. Bjerke predicts that fewer than the 1429 farmers who filed 
appeals at the national level would pursue appeals if there were a 
national independent appeals staff. I very much doubt his 
prediction. In fact, I would predict that appeals would go up for 
a period of time, but will drop off later for the proper reason 
that use of uniform and consistent standards will reduce need for 
appeals. 

I wish to point out that the tiny fraction of successful ASCS 
appeals is not a sign that all is working well. It may indeed be 
a sign that the system is not working at all. Prior to the 
implementation of the National Appeals Division of FmHA, the 
success rate of farmers was about 10 percent. After the 
independent hearing officers came into play, the farmers success 
rate more than tripled. 

I commend you, Senator Conrad, for seeking to allow USDA-certif ied 
state mediation programs to mediate disputes involving wetland 
disputes, farm program compliance, and so on. This is an excellent 
idea. In the area of credit, we have seen great success with the 
use of mediators. Because of this success, we amended the North 
Dakota law governing our North Dakota Mediation Service to allow 
mediators to address issues with other farmers, landlords, state 
and federal agencies (including the North Dakota Department of 
Agriculture) . There is no reason why mediation should not also 
work in areas other than credit. Incidentally, mediation does 
reduce litigation, conflict and adversarial conduct by both 
parties. Should Mr. Bjerke seriously wish to reduce litigation and 
adversarial proceedings as he suggests on page 5 of his letter to 
you, Senator Conrad, he should adopt the cause of mediation and 
promote its use in his agency. We shall anxiously await referrals 
from ASCS, but I fear we may have a long wait. 

In essence, I believe that the real basis of the ASCS testimony 
against Senate Bill 3119 is not based on true concern for the 
farmer, but rather based on fear of showing what is under the rock. 

In North Dakota, as a head of a regulatory agency, I always have an 
independent hearing officer hear challenges of my rulings or those 
of my staff. By so doing, I get an opportunity to receive 
legitimate feedback and the farmer or business owner has a neutral 
third party hear their side of the story. A side benefit is that 
a person who receives a adverse determination is far more likely to 
accept the result if they believe the process is fair. 

One of the reasons why I use a neutral third party to hear an 
appeal of one of my decisions is that I represented so many FmHA 
borrowers in a process that was patently unfair. As a regulator, 
I wouldn't ever wish to put anyone through what I and my clients 
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suffered. In those days, I dreamed about an independent hearing 
officer. Now ten years later, it is time to sake this dream come 
true for all of the farmers who are served by USDA. 

To summarize, adoption of Senate Bill 3119 will bring simple 
fairness and common decency to farmers and will improve the 
administration of these programs which are so vital to so many of 
our farmers. 

I would be pleased to answer any questions you may have. 
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Senator Conrad. Thank you very much. 

I think if it is all right with Senator Grassley we will wait on the 
questions until we go through all the witnesses. Then we can per- 
haps question them all. 

Next we will hear from Ms. Barbara Webb, the assistant director 
for legislative services of the National Farmers Union. Welcome. 

STATEMENT OF BARBARA G. WEBB, ASSISTANT DIRECTOR FOR 
LEGISLATIVE SERVICES, NATIONAL FARMERS UNION, WASH- 
INGTON, DC 

Ms. Webb. Thank you, Senator. I want to echo on behalf of the 
National Farmers Union all of what Ms. Vogel had to say. It cer- 
tainly comports with what our membership has been telling us 
about some of the problems in perfecting appeals, particularly at 
the national level. 

As you know, National Farmers Union early on has endorsed 
this legislation. We have not spoken with any of our members who 
have not had similar reactions to your agriculture group — yes, yes, 
and yes again, this is something that needs to be done. We think it 
would be very helpful in streamlining the process and also the gen- 
eral feeling that there would be a much fairer and objective forum 
which would be better utilized and more frequently utilized by 
farmers and ranchers around the country if this bill is accom- 
plished, Senator. 

One of the main thrusts of comments we receive from our mem- 
bership and another thing that we think your bill will assist in is 
just the— if not just the perception, the outright inherent conflict of 
interest which currently occurs because policymakers and decision- 
makers who are within the same agency are handling these ap- 
peals on adverse determinations. 

We think that without pressure from agency employees, that the 
National Appeals Division staff would be freer to make decisions 
that are based on the law and the regulations. 

Of course, our farmers have concerns about the complexity of 
Federal farm programs, the fact that their livelihood is so depend- 
ent on these programs. Any simplification whatsoever that would 
be provided would be helpful to them as they attempt to use them. 

We also like the idea of the one-stop shopping, as Ms. Vogel ad- 
dressed, having all of the agency's current functions combined into 
one because the programs are so interrelated and farmers use 
many of the different programs in their businesses. 

We also like the fact that your bill will make the NAD decisions 
final within 30 days and would require their implementation. We 
hear consistent complaints about the length of time involved in 
perfecting appeals, agencies delaying further after a decision is 
made, or even the overturning of decisions months after a determi- 
nation is made. Agriculture producers find this very frustrating, 
and I think that this adds a lot to their disgust with the system 
and oftentimes causes them not to even bother to appeal further 
because they don't think it is going to do them any good. 

We also certainly applaud the provisions of S. 3119 which repeal 
the two existing Federal statutes that are currently being u» by 
some USDA agencies and eliminating decisions being subject to 
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dicial review. In other words, we like the provisions of the bill that 
put the decisions into the APA, the Administrative Procedures Act, 
just like almost every other Federal administrative agency, and 
allows Federal courts to set aside decisions that are determined to 
be arbitrary and capricious, an abuse of discretion, or otherwise 
contrary to the law. This is something that definitely needs to be 
done. 

We spoke in particular with one of our members from Kansas 
who had a problem with ASCS. I have some documentation of some 
of the correspondence that he had with ASCS, if you would like to 
have this for the record. This was a situation that took about a 
year-and-a-half to be disposed of and still was not resolved to the 
farmer's satisfaction. I will just leave that here for the record, and 
it is also addressed in my testimony. 

We also like the provision which builds in accountability in the 
system by spelling out the requirements for job performance re- 
views for USD A employees, including their history of causing any 
unnecessary appeals or failure to implement a decision once it is 
rendered. 

We are also great believers in the State-certified mediation pro- 
grams. Our members like these programs very much, have found 
them to be very helpful, and we very much applaud the expansion 
of the jurisdiction of these mediation programs, as Ms. Vogel has 
addressed. 

Furthermore, we certainly approve of increasing the Federal 
match for these State programs. In particular in Oklahoma, we 
have recently been awarded the bid for Oklahoma Farmers Union 
to operate the State mediation program, and that has just been ac- 
complished in the last couple of months and is something that we 
are really proud of and is being developed at the present time. 

To conclude, we really believe that this legislation will provide 
some relief for producers who find themselves in a regulatory dis- 
pute with any USD A agency, and we would like to be a working 
partner with you and other Members of the Congress in trying to 
get this legislation passed as quickly as possible. 

[The prepared statement and attachments of Ms. Webb follow:] 

Prepared Statement of Barbara G. Webb, Assistant Director for Legislative 
Services, National Farmers Union, Washington, DC 

My name is Barbara Webb. I am assistant director of legislative services for Na- 
tional Farmers Union, a general farm organization representing over 250,000 family 
farmers. Our membership thanks you, Senator Conrad, and members of the subcom- 
mittee, for holding this second hearing to consider improvements to the USDA ap- 
peals process. 

National Farmers Union strongly believes that retention of the current county 
and State committee appeals process is very important. It is the committee struc- 
ture at the local level that best relates to the needs of agricultural producers in the 
particular area. 

However, NFU takes the position that consolidating the appeals functions of the 
ASCS, CCC, FmHA, RDA, and SCS at the national level into a single National Ap- 
peals Division (NAD), placing the division under the Office of the Secretary of Agri- 
culture, holds prospects for development of a fairer and more objective forum for 
agricultural producers who appeal adverse decisions. 

Inherent conflicts of interest which might arise by having the same agency head 

both implement programs and issue final determinations when adverse agency deci- 

08 are appealed would be eliminated by making the National Appeals Stan inde- 

; of program policymakers. Without pressure from agency emp l o ye e s, the 
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NAD staff, we believe, wilh be freer to make decisions based on the law and 
regulations. ' 

The livelihoods of literally thousands of America's farmers and ranchers are im- 
pacted by the decisions of these USDA agencies. Both the complexity of Federal 
farm program rules as well as the extent to which participants are regulated make 
it imperative that an independent appeals process be available. 

Furthermore, because the staff at NAD would be reviewing agency program deci- 
sions on a daily basis, NAD would be a good resource to identify problems with im- 
plementation of the law and regulations by the various USDA agencies. NAD could 
issue reports on these problems to be used in order to improve the quality of pro- 
grams in all these agencies. 

As you know, FmHA and ASCS have their own national appeals division; RDA 
was provided no such mechanism by the Congress and uses that of FmHA; SCS has 
a national appeals division, but no specific hearing officers, instead utilizing area 
and State conservationists, and CCC directs appeals through ASCS. 

NFU, therefore, believes that "one-stop shopping" provided by consolidating these 
functions should help eliminate the delays, expenses, and confusion involved for 
those farmers who choose to appeal decisions involving more than one agency. 

We applaud provisions in S. 3119 which would make NAD decisions final within 
30 days and would require their implementation. Far too often, when a farmer ap- 
peals it can take as long as a year to receive a final determination, only to have the 
agency delay further or overturn a decision many months later. Agricultural pro- 
ducers find this extremely frustrating and, in some cases, become so disgusted with 
the system that they forgo their rights, deciding that it is just not worth it to appeal 
at all. 

We also applaud the provisions of S. 3119 which repeal two existing Federal stat- 
utes and make final Federal farm program determinations subject to judicial review 
in accord with the Administrative Procedures Act, just like almost every other Fed- 
eral administrative agency. Federal courts will be able to set aside decisions that 
are determined to be arbitrary, capricious, an abuse of discretion, or otherwise con- 
trary to law. 

Currently, a farmer or rancher cannot go to court to question an ASCS finding of 
fact on which a determination is based, but can only go to court in the rare circum- 
stance when the reasonableness of the decision based on the facts as determined by 
ASCS can be called into question. In other words, as an extreme illustration, if a 
farmer plants his crop and his neighbors testify that they saw him planting his 
crop, but ASCS determines that he did not plant a crop, this is a finding of fact by 
ASCS which cannot be appealed in court. 

The experience of one of our members from Kansas with an ASCS appeal is illus- 
trative of the views of our members who have gone through the process. This 
Kansas wheat farmer took his appeal of an adverse decision on irrigated program 
payment yields to the national level. Once he reached Washington, DC, he said he 
no longer believed he had a chance to succeed because the persons who were 
making the decisions were the same ones who made the rules and didn't understand 
how those rules applied to farmers. As he stated, "the judge and jury are the same 
ones that have brought the charges against you." 

This Kansas Farmers Union member also commented that it took over a year for 
his appeal to reach a conclusion. His appeal first began in early 1989 and was not 
completed until June of 1990. Upon reaching Washington, he said, "I felt that 
nobody in the room was qualified to deal with the subject at hand. They were igno- 
rant of the problems of the farmer and only knew the section of the Handbook that 
applied to the hearing." 

National Farmers Union also concurs with provisions of S. 3119 which will build 
some needed accountability into the system by spelling out requirements for job per- 
formance reviews for USDA employees, including their histories of causing unneces- 
sary appeals or failure to implement decisions. 

We also like the fact that the bill permits USDA State-certified mediation pro- 
grams to expand their jurisdiction beyond credit, so that they can consider disputes 
involving wetlands, farm program compliance, rural water loans, grazing on nation- 
al forest lands, and pesticides. Increasing the Federal matching funds for State dis- 
pute resolution programs is also vitally needed, particularly as borrowers struggle 
with the over 40,000 FmHA delinquency notices which were recently dispatched. 
Borrowers receiving these notices have only a very short time to respond in order to 
preserve their rights and State mediation programs assist them in efforts to secure 
timely resolution of credit problems. 
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To conclude, National Farmers Union believes this legislation will provide needed 
relief for those producers who find themselves in a regulatory dispute with the 
agencies within USDA. We urge the swift passage of this legislation by Congress. 

[Attachments submitted by Ms. Webb follow:] 
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Unftad States Agricultural P.O. Box 2416 

Department of StabMzatton and Washington. D.C. 

Agriculture Conserva ti on Service 20013 

*- TonciMwt tF*l*1 

Pout* 1, to* 63 w * # 

Lamed, Ran*** 67550 



Deer Mr. 0i*sn*ls 

it» Deputy *6*ini*tr*tor, stat* and County Operations, haa reonastad ttoat I 
artmowiedg* th* appeal you f il*d concerning a prioc 6>tnrnin at ion la regard to 

the estifcltahOTit of irrigated yields. 

The app«l> process prelaw you with th* opportunity to have an infomnl 
hearing. It* hewing may be by personal appearance hate in *shingttri, d.C<, or 
it nay be contact*! by telephone* Anticipating that you may wish to have a 
telephone hearing we hive scheduled your hearing at LZ noon, your local tie*), on 
October If, 1989. It yon furnish us a telephone number where you can be reached 
the {tearing officer will place i telephone ceil to you at that tine- The 
purpose of any bearing, whether in person or toy c&lephorw, is to provide tb* 
appellant with an opportunity to furnish information to explain why the decision 
being appealed should be changed. Basically, iuwlll be an infernal telephone 
conversation between you and the hearing officer- Other paraona way be on tha 
line here in leiahlngtco, p,C Wan; will be introduced to you and my 
participate in the oonveraation. you nay, of ccurs*,Njubeut written evidence to 
supplement the oral evidence given st th* hearing* Such additional material 
ahould be mailed in suf I icient tine to be in our hsjyd* at the hearing, 

Should you prefer to haw* a hearing by personal appearance here in 
Washington, D.c, pleas* let ua know and we will schedule one. If you do net 
wish * hewing of any Uad OC if you do not furnish ue a telepbont nusbsr by th» 
hearing date, a decision will be made on the record* 

mt hearings are informal and official transcript* are not ordinarily saalt. 
However, if you wieb a transcript to be nade at your expanse, pi nam let on know 
at laaat a wank before the hearing and we will make the arrangements* lb* 
Department dons not reimburse producer* for any conts tbsy my incur in 
connection with appeals* 



We have asked th* ananas Stat* A8C committee to furnish as with a copy of th* 
ooaplet* can* f 11* which will ba a part of tha record and considered in renohing 
a determination. 

If th*r* are any question* or if th* data and tin* sobsdolad for tb* bearing ax* 
not satisfactory, please contact this office at (202) 447-5533. 

8inc*r«ly, 

Carolyn A. Burchett &••*" °^*^ 

Director r 

**** suet w c ,««-*» 
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United 9MN Agrtoulturtl P.a Bok B41S 

Deportment of 8tebfttiation and WatMngtoe, DO. 

AgrtcvUmv Con«arvetJon Service 20013 



•3 JUN-8 W^ 



If 
larmd, tanoeo C7SS0 



Owe *. Glceeel: 



TblM ie la response to the appeal you filed oonotenlag a prior dste rs i net lon 
in regard to the oetebliahaont of irrigated yield*. 



Iht record ehowc that on January If, 1B», you appealed the Burnt Oounty ABC 
Ooenlttee'e detornlnatioo that your fan, number 129B, did not neve an 
irrigated yield ooteMlohod for whaet or gain cocetem. The basic Cor lte 
dstecmlaetloa vm f " ■ " ' ■ " ^ ^ -—- — 



i thtt jou had not planted an irrigated wlmmtjxop eince IBtt 
or an irrigated grain eocghnm crop eince 19BI on f 



that tha entire Itxiaabad "cropland on tale fame una planted to a conserving 
nan of irrigated alfalfa in a 7- to 8-yaar Dotation from that time until IB8P 
Whan irrigated wheat wee to be planted. 9» county oonaittaa denied your 
baaed on program proviclone governing reetrktione on tha aatabllahaant 



appeal baaed on program proviaiona governing rootri 
of irrigated pcograa pageant yield*, tta appealed 
osternlnatiou to tha Kaneee State ABC Ooamltteet i 



irrigated pcograa pageant yields, ton appealed tea oounty eonaittea'a 



dateiadncd that tMa wee a highly aariterioua case end requested relief from 
thin office, after reviewing the intccnatlon eubaltted, we Bound inaoff leient 
juetif icatioo to grant relief. 

na imdor atand your poaition to be that t he curre nt pt o cod ur e aheuld he revised 
to allow produoara who plant acreage to coneerving eae cropa in a rotation 
greater than 'years to retain irrigated yields for progrea cropa. Sou 



contend that bacauaa aaall fata producer* cannot effectively rotate 
irrigated prograa cropa with conaarving oaa cfbpa in the aaae year* tha larger 
faraart have an advantage not available no the aaall fara produoara* iou 
believe that tha pcograa regolatione axe diaerjalnatory toward tha aaall 
feraare. iou alao believe that it ie not fair to apply revlalone in prograa 
proviaiona to pcoduoere 4» are not aware of the 



After again reviewing thin entire natter, including inforaation p ro vi de d 
during the peraooal hearing held in anahlngton, B.C., we have determined to 
deny your appeal, file applicable program proviaiona governing the 
eatahlithaant of prograa pay a ent yielde are epplloable to all pcoduoere and 
are admlnietercd in an unbiased aannar. in order to effectively carry cut the 
intent of the food Security Act of 1985, policiee and regolatione of A8C8 auat 
apply equally to all produoara. Further, policy dectaione governing the 
aomlnletratlon of the prograa which are applicable to all pc od u cc te are not an 
appealable laaue under 7 crt Bart 7B0. Our review shown that the yield 



aetabliahed for your fara wee coneletent with the prograa proviaione. Our 
prior determination ie, therefore, afflnaod. 
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*. taotetml 2 

Slit ooodtia* U» ftMiiifltratlvt «np«a right* afftxdtd «fc 7 Oft Mrt 780, 



cfek 

KIN 90S ODUKJ Qp 



Oouofcy Operation* 

*Ttt«Mtl 



eci Nr. J*r «i< 

Ottt 1* 



€7550 
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dl^ enteju^anuH ^3^Atf^^^^to 4^K.anaiuMssju^un> 
WASHMorroii oc tot toofoft 

5. 1990 



Nr. Tob Glttitl 
Rout* 1, Box 83 
Lamed, Kausai 67530 

Dear Mr. eiesselt 

Please accept ey apology for this delayed response to your con c ern ! 
regarding your cost trlth tht Agricultural Stabilization tnd Conservation 
Service. 

1 * 
Agriculture, and unfortunately c It founds like the law dots not allow for 

doss not m 
practlcot. 

Your situation toons to bo part of a bigger problen In that currant 
ASCS ylolds do not accurataly reflect today's yields. Budget constraints 
have uado 1t difficult to epgredd ASCS estlautes; but I believe this 
Issue uill continue to surface. 

Your letter Indicated that your are euerevof your right to legal 
action. Mtlle there Is nothing else I can do oo this case, I encourage 
you to contact ue again In the future if I nay be of assistance on other 
lista 



I asked a neater of ny staff to contact -the U.S. Department of 
"" inatel' 

the type of rotation you practiced In your operation. I agree that It 
does not take sense for a person to he penalized far good conservation 



Wariest regards, 

Nancy London Kmafceun 
United State* Senator 



NLKtpro 



^-| <U-e-~, k> 6+~*~ ^ JL_*. ^LA* A-^ 
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Senator Conrad. Thank you very much for that excellent 
testimony. 

Next we will hear from David Senter, national director of the 
American Agriculture Movement. I understand, David, this is your 
last day. 

Mr. Senter. That is correct. 

Senator Conrad. We want to give you a special welcome and also 
give you our appreciation for all of the hard work that you have 
done. You have really been a friend of farmers all across this coun- 
try and they owe you a tremendous debt of gratitude for all of the 
fights that you have fought on behalf of those agricultural produc- 
ers around the country who needed somebody to stand up and fight 
for them. You have been in the first rank and we appreciate it. 

STATEMENT OF DAVID SENTER, NATIONAL DIRECTOR, 
AMERICAN AGRICULTURE MOVEMENT, INC., WASHINGTON, DC 

Mr. Senter. Thank you, Senator. I appreciate those comments 
and also want to thank you for calling this hearing. As the other 
farm organizations, AAM is very supportive of this legislation. 

It seems like just not long ago we were putting the finishing 
touches on the Farm Credit Act of 1987, and at that time we felt 
like most of the major problems were solved; But with any major 
legislation like that, you find areas where either there is resistance 
in the bureaucracy in implementing it or areas that were not cov- 
ered sufficiently, and so this bill will help solve some of those 
problems. 

AAM last April was asked by Secretory Madigan to put together 
a set of recommendations for reorganization and changes at USDA. 
One of the proposals that we put forward to the Secretory was es- 
tablishing what we called a farmers' court or an independent ap- 
peals process for all the agencies so that it would be standardized, 
so that farmers, whether they were ASCS, Farmers Home, or any 
of the agencies, they would know how to appeal and they would ul- 
timately know that they would get a fair deal out of it regardless of 
how the decision went. 

So we are very pleased that this legislation was put together, and 
I know that you and your staff have spent a lot of time working 
with farmers in helping put this legislation together. 

We believe that this is going to solve a lot of problems, such 
simple things as we still get complaints where farmers are not 
given complete copies of their files — they leave certain things out 
and they don't make it available, even though the law has said, 
you have a right to that file. Now I don't know how many times we 
have to say it, but those kinds of problems should not exist and 
this bill will attempt to solve that one more time. 

We also agree with the decision where your first appeal is to the 
county and the State, because a lot of times those problems can be 
worked out. But then if they are not dealt with satisfactorily, then 
having this national appeal will be when that farmer can have his 
day in court, so to speak, to try to get a legitimate hearing. 

Too many times farmers have ended up appealing to the same 

>ple who ruled against them to start with, and that is not how 
~>u get a fair deal. 
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I might just give an example. There was a friend of mine who 
farmed in Texas who got an adverse decision from Farmers Home. 
Well, he went through the appeals. The appeals staff ruled in favor 
of the farmer. He went back to Farmers Home and they said, so 
what, we are still not going to make the loan. He appealed a 
second time. The appeals staff overturned Farmers Home again. 

Finally, the week before Thanksgiving, they approved his operat- 
ing loan for that crop-year and he was through with harvest. So 
they made the entire loan. Then that same day he had to pay back 
80 percent of what he borrowed and pay interest on the full 
amount for 1 day, and then the balance was due January 1. 

So I believe by having this independent appeal that kind of prob- 
lem can be solved. When the appeal goes to benefit the farmer, the 
agency should be held accountable to release the funds, make the 
loan, or whatever the decision is. 

I also agreed with the provision that is there about evaluating 
the staff on how they move loans or paperwork through. We might 
go a little further in that AAM would believe that every farmer 
that goes into ASCS, Soil Conservation Service, Farmers Home 
should be given a postcard where you write on that postcard who 
you dealt with and whether they were courteous, whether you got 
correct information, whether they were helpful, and where you just 
check it and mail it back into Washington, DC, and use that as a 
way to identify those people that should not be out in these county 
offices dealing with farmers, and use that as a way for raises or 
reason for termination. That way you can get a handle on some of 
these people who are not carrying out the best interest of the Gov- 
ernment in dealing with these people. 

Paperwork — we all talk about the paperwork. I frankly believe 
that we should take Farmers Home and ASCS and look at what 
forms were required 10 years ago and then lay out the forms re- 
quired today and figure out which ones are not necessary, and to 
just cut that workload back. It will do more good for U.S. agricul- 
ture than anything to cut the redtape paperwork. 

We have already talked about Farmers Home, the timeliness, 
that they should be given timeframes to get the loans out once 
they are approved through Farmers Home. 

And with that, I think most of the other areas are covered and I 
will just stand ready to answer any questions. I do look forward to 
continue to work with you. Willie Nelson has asked me to spend 
extra time helping him with Farm Aid and doing some farm advo- 
cacy, so I will still be doing some agriculture work, just wearing a 
different cap. 

[The prepared statement of Mr. Senter follows:] 

Prepared Statement of David Senter, National Director, American 
Agriculture Movement, Inc., Washington, DC 

Thank you, Mr. Chairman for inviting the American Agriculture Movement, Inc. 
to be a part of this hearing today. I also commend you for your introduction of the 
USDA National Appeals Division Act of 1992 (S. 3119). My name is David Senter 
and I am the national director of AAM. 

It doesn't seem like it was that long ago that we put the finishing touches on the 
Farm Credit Act of 1987, but it is indeed time to make some improvements to that 
landmark legislation, and to extend those improvements to other areas of agricul- 
ture policy administration. There is always room for improvement. 
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This bill is a vital part of what AAM has supported and recommended recently in 
proposals submitted by AAM for the reorganization of USDA. Secretary Madigan 
initiated this process earlier this year when he requested a shopping list from AAM 
on what we required and/or desired from such an undertaking. One of our proposals 
was the creation of an Autonomous Appeals Court or a "Farmer's Court" independ- 
ent of individual agencies to review administrative decisions to be integrated into 
the regular appeals process. Your bill, Mr. Chairman, does just that and so much 
more. The USDA National Appeals Division Act of 1992, when enacted, will give 
much needed relief to those producers who find themselves in regulatory dispute 
with the various agencies within USDA. 

As we understand it, the USDA National Appeals Division Act of 1992 would 
move the appeals process of the Soil Conservation Service (SCS), Commodity Credit 
Corporation (CCO, Agricultural Stabilization and Conservation Service (ASCS), 
Farmers Home Administration (FmHA) and Rural Development Administration 
(RDA) into a newly created National Appeals Division (NAD). The new agency 
would be established within the Office of the Secretary and would be similar to the 
existing ASCS-NAD and FmHA-NAS. 

Under the new structure, farmers appealing USDA decisions would first have a 
hearing with the county or State committee of the agency involved and if dissatis- 
fied by the decision, the new NAD would take up the case. 

Farmers and ranchers are faced with Federal programs which have evolved into 
bureaucratic quagmires. The establishment of the NAD will give producers what 
you, Mr. Chairman, call "one-stop shopping" in appealing adverse rulings and 
should simplify the process of the ever expanding need for appeals. The NAD will 
ensure accountability by spelling out requirements for job performance reviews for 
USDA employees, including their history of causing unnecessary appeals or failure 
to implement decisions. 

Two other suggestions we propose here today which may assist in reducing the 
number of problem cases between farmers and USDA. First, let's cut paperwork to 
farmers. Get back to the basics. Compare paperwork from 10 years ago to identify 
what current forms can be eliminated. Most farmers should need only a form simi- 
lar to a short tax form to determine eligibility and compliance at ASCS. Consider 
using a returnable post card system to allow producers to resign for programs when 
their operations remain unchanged from year to year. 

The second recommendation has to do with FmHA timeliness. Loan approvals 
should be decided and, if approved, funded within 60 days. The practice of operating 
loans taking 6 to 10 months to be approved and funded should be stopped. Give 
FmHA employees incentives to expedite loan applications, possibly by paying them 
according to time spent processing loans. Local elected committees should have 
more authority to force actions by their County Supervisor and to make decisions on 
loans regarding feasibility and cash-flow requirements. 

AAM also commends the original cosponsors of your bill Mr. Chairman. A sincere 
thank you is extended to Senators Daschle, Wellstone, Heflin, Bumpers, Harkin, 
and Kerrey. 

We applaud this subcommittee for holding today's hearing. Mr. Chairman, thank 
you for the opportunity to testify today. I would be happy to answer any questions 
you might have. 

Senator Conrad. Well all right. David, we are going to miss you 
wearing the cap you have been wearing, but I am glad to hear that 
you will be with Willie and Farm Aid because they make a very 
important contribution. 

We have really enjoyed our association, and I can tell you this 
committee is very appreciative of all the effort that you have ex- 
tended to help American agricultural producers through a very 
tough time. You have been there in the trench on every fight that I 
have seen around here, and I appreciate it very much and we ap- 
preciate it. 

Mr. Senter. Thank you, Senator. 

Senator Conrad. Next we will hear from Alan Malasky — am I 
pronouncing your name correctly, Alan? 
XASKY. Yes, it is. That is right. 
or Conrad. I am so happy. [Laughter.] 
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You know, the worst thing when you chair one of these hearings 
is you go down the list of witnesses and you see names that can be 
pronounced in several different ways, and you sometimes guess 
wrong. 

Well, welcome. It is good to have you here. Please proceed with 
your testimony. 

STATEMENT OF ALAN R. MALASKY, PARTNER, ARENT FOX 
KINTNER PLOTKIN & KAHN, WASHINGTON, DC 

Mr. Malasky. Thank you very much, Mr. Chairman. 

Senator Conrad. Is Arent Fox Kintner Plotkin & Kahn a farm 
organization? 

Mr. Malasky. Well, we were hoping that our efforts on behalf of 
farmers will put us somewhat in that category, but we are really a 
law firm here in Washington and we have been privileged — I have 
been personally privileged, Senator, over the last decade to repre- 
sent literally scores of farmers nationwide in matters before ASCS 
and USDA generally. 

And while I am here speaking this morning on behalf of myself, 
I am certain that my thoughts are echood by the many farmers 
who I have been privileged to represent over these years. 

Mr. Chairman, our national farm policy assigns a number of ex- 
tremely important functions to the various Federal farm programs 
authorized by Congress, functions ranging from ensuring a stable 
flow of domestic food supplies at reasonable prices to protecting the 
Nation's soil and water resources. In order for our Federal farm 
programs to accomplish these important objectives, however, pro- 
ducers must participate. And for that to occur, there must be a bal- 
ance struck between the benefits the producer achieves and the 
burdens imposed on producers by the various farm programs. An 
important part of that balance, in my opinion, is ensuring that the 
producer will be treated fairly and will not be denied benefits he or 
she has earned. 

Although most producers who participate in a Federal farm pro- 
gram assume that they will not become involved in a dispute with 
ASCS, the potential for such a dispute is real. If a dispute arises, 
the economic stakes for the producer can be very high, and, in 
some cases, the producer's ability to stay in business may be on the 
line. Considering the current high enrollment in the Federal farm 
programs and the importance of program payments to those pro- 
ducers, it is clear that a large number of America's farmers have a 
substantial economic stake in the fair and equitable administration 
of these programs. 

Mr. Chairman, as we ask our Federal farm programs to serve 
more functions, the programs themselves are becoming increasing- 
ly complicated. The complexity of the program rules is a maze of 
wrong turns, even for lawyers specializing in the field, let alone for 
the average producer. This complexity is compounded by the fact 
that the ASCS does not publish all of the program rules in the Fed- 
eral Register or in the Code of Federal Regulations. Instead, the 
ASCS relies heavily on so-called interpretive rules and directives 
that it issues in its internal operating manual, known as the 
"ASCS Handbook for State and County Operations." Currently 
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there are over 170 volumes of the "ASCS Handbook/' and those 
volumes are revised frequently. Even ASCS employees have noted 
in a report published by the GAO in 1989, and I quote, "All of the 
instructions and revisions were a 'nightmare' to keep track of." 

In addition to becoming increasingly complicated, Federal farm 
programs are becoming more comprehensive in their regulation of 
program participants' activities. For example, the current payment 
limitation rules essentially regulate how program participants 
must conduct certain fundamental aspects of the business of their 
farming operation, and the sodbuster, swampbuster, and conserva- 
tion compliance provisions extensively regulate field work and 
other farming practices. Thus, virtually all aspects of the partici- 
pant's farming operation are subject to rules mostly made and 
administered by the ASCS. 

Mr. Chairman, under the current system, Federal farm program 
disputes are investigated, prosecuted, and judged by the same 
agency that makes the rules. In other words, there is no separation 
of functions; the ASCS sits as the legislature, the executive, and 
the judiciary. 

Not only does the combination of these three functions, legisla- 
tive, executive, and judicial, in the ASCS present the appearance of 
unfairness, it tends to be unfair in fact. The tendency toward 
actual unfairness arises largely because of institutional attitudes 
and practices that have developed over time within the ASCS and 
the USDA. Two features of that institutional culture that tend to 
promote actual unfairness are: 

First, an extraordinary reliance on unpublished internal agency 
directives, both written and unwritten, in the administration of the 
programs; and second, a longstanding practice of using former pro- 
gram Administrators as adjudicators of program disputes. 

Because the ASCS relies extensively on unpublished internal di- 
rectives in administering the programs, producers often have great 
difficulty in ascertaining the applicable program rules — the rules 
of the game. Also, the ASCS's internal directives frequently change 
without published notice. As a result, producers are facing a con- 
stantly moving target and are at a disadvantage when they pursue 
their appeals. 

Moreover, by using former program Administrators as adjudica- 
tors of program disputes, the ASCS enhances the Administrator of 
ASCS's influence over appeal decisions. The Administrator's influ- 
ence is an inescapable part, a structural part, of the current ASGS 
appeals process. 

Even when the Administrator does not directly intercede in the 
appeal process by modifying or overturning a decision of the Direc- 
tor of the ASCS National Appeals Division, the inescapable reality 
is that the Director knows that every appeal decision must, in the 
end, satisfy the Administrator. 

In essence, the ASCS's institutional practices and its structure 
combine to produce an agency that is highly deferential to its own 
personnel and practices. When it comes to resolving program dis- 
putes, the ASCS is unfailingly polite and courteous to the ag- 
grieved producers who come before it, but it is nearly always as un- 
failing in its rejection of the producers' claims for relief, a fact 
borne out by the ASCS's own appeal statistics. 
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Thus, Mr. Chairman, in most cases the administrative appeal 
process is merely a formality, a required step before seeking judi- 
cial review, and though it may seem strange to hear this from a 
"tasseled-loafered" Washington lawyer who earns part of his living 
going to court, I do not think that is what the American farmer 
deserves. 

In objecting to S. 3119, the ASCS appears to equate the creation 
of an independent appeals division with loss of control over the ad- 
ministration of the Federal farm programs. While an independent 
appeals division would require the ASCS to rely on precisely 
stated, published rules— surely not a burdensome or inappropriate 
requirement — the ASCS would still retain the administrative au- 
thority over the programs. 

If the ASCS Administrator promulgates clear and precise pro- 
gram rules, the function of an independent adjudicator, including 
an adjudicator who has no prior experience in administrating the 
farm programs, will be to apply those rules to the circumstances of 
the aggrieved producers whose appeals come before the appeals di- 
vision. Under an independent appeals divisions, only if the Admin- 
istrator adheres to past practices of relying on unwritten or ambig- 
uous rules will the Administrator's ability to define the outcome of 
an appeal be diminished. 

Senator Conrad. Can I stop you right there, Alan? 

Mr. Malasky. Yes, sir. 

Senator Conrad. There are about 4 minutes left on a vote, so we 
will take a short break. I think we will take a ibreak for 15 min- 
utes. That will allow me to go over, vote, and come back. We will 
reconvene at 25 minutes after the hour. 

I apologize for this, but the schedule is unpredictable. 

[Recess.] 

Senator Conrad. I apologize for the interruption. Why don't we 
resume? 

Mr. Malasky. Thank you, Mr. Chairman. 

Mr. Chairman, when we broke I was mentioning that under an 
independent appeals division, only if the Administrator of ASCS 
adheres to past practices of relying on unwritten or ambiguous 
rules will the Administrator's ability to affect the outcome of an 
appeal be diminished under the proposed independent National 
Appeals Division. 

If the Administrator drafts an ambiguous rule that is interpreted 
by a court or other independent adjudicator in a manner contrary 
to the Administrator's unexpressed intentions, the Administrator 
can always craft his language more carefully when the rule is re- 
written. Because the Administrator has the authority and the re- 
sponsibility in the first instance to define the rules— which, of 
course, must be consistent with the underlying statute — if the Ad- 
ministrator's unexpressed intent is not fulfilled in an individual 
producer's case, fairness demands that the burden of an ambiguous 
rule should be borne by the agency, not by the producer. 

Mr. Chairman, I would like to discuss for a moment what I con- 
sider a very critical provision in S. 3119 that would repeal two pro- 
visions, 7 U.S.C. section 1385 and section 1429. To my testimony of 
this morning I have appended the written testimony of myself and 
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Christopher Kelley of August 10, 1992, 4 in which we addressed rea- 
sons why we believe that those two provisions should be repealed. 

A point not stressed in that prior testimony, Mr. Chairman, is 
the potential that the ASCS will claim that those statutes preclude 
judicial review of the hundreds of conservation compliance and re- 
lated appeals that will come before ASCS when the conservation 
compliance provisions take full effect. Already, the ASCS is begin- 
ning to make extensive findings of fact in the decisions that it ap- 
parently expects will be brought before the Federal courts for 
review. Without question, a primary motivation for making these 
extensive findings of fact is to take the fullest advantage of what 
the ASCS claims and which some recent court decisions, including 
a decision by the Claims Court in the Simons case that is cited on 
page 4 of our prior testimony, 6 basically state is the infallibility to 
be given ASCS factual determinations under 7 U.S.C. section 1385. 

Basically, the analogy we draw is that if the USDA or ASCS 
were to find that the Earth is flat, then that finding would be judi- 
cially unreviewable. And if the legal conclusions drawn from that 
finding were that a ship sailing far enough would fall off the edge 
of the Earth, as long as that conclusion was reasonably, rationally 
based on the unreviewable factual finding, it couldn't be challenged 
in court. That is a nonsensical result. It has no place in our Ameri- 
can judicial system. 

Mr. Chairman, because many, if not most, of the conservation 
compliance determinations will be based on the facts in individual 
cases, many program participants may soon discover that ASCS is 
going to claim that what it says is a fact is a fact. The predictable 
result will be outrage on the part of the producers who are denied 
the opportunity to challenge arbitrary and capricious determina- 
tions of the agency. There is simply no valid reason for the contin- 
ued existence of 7 U.S.C. sections 1385 and 1429, particularly as 
they apply to individual program determinations made by the 
agency pursuant to its appeal rules at 7 CFR Part 780. 

Finally, Mr. Chairman, as an attorney who listened to the testi- 
mony of ASCS Administrator Bjerke at the subcommittee's August 
10, 1992, hearing, I must comment on his argument that S. 3119 
will diminish the accessibility of the ASCS appeals process for pro- 
ducers who do not wish to appear with an attorney. S. 3119 does 
not in any way make it more necessary for a producer to obtain 
legal assistance to pursue an ASCS appeal to a national level than 
is the case at this time. 

When a case merits an attorney's participation, the attorney can 
assist the producer in presenting all of the facts and raising all of 
the potential issues relevant to the appeal. That is true under the 
current appeal process and it will be true under the appeal process 
that would be in effect under S. 3119. 

If anything, S. 3119 should make it easier for a producer, wheth- 
er assisted by an attorney or not, to present a case at the national 
appeal level, if only for the reason that ASCS will have to state its 

sition before or at the appeal hearing. No longer will the ASCS 

stve control over the hearing process to introduce new issues, 



4 See pp. 188-187 for the prepared statement of Alan R. Malasky and Christopher R Kelley. 
1 See p. 186 for Simons case. 
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never addressed by an appellant, at the time it renders its decision, 
as is the case in many situations I have personally experienced 
today. 

Any claim that S. 3119 somehow makes the administrative 
appeal process at the national level more legalistic and, therefore, 
less accessible to producers, in my view, is simply a red herring 
and an attempt to confuse the issues before this subcommittee. 

In conclusion, Mr. Chairman, I urge you and the subcommittee, 
indeed the full committee and the Senate, to give S. 3119 the 
strong consideration it deserves. However one feels about what our 
national farm policy should be, as long as the Federal Government 
regulates agricultural production to the extent that it does today, 
we must insist that a fair means exists — both in appearance and in 
fact — for the resolution of Federal farm program disputes. 

Thank you, Mr. Chairman, and I would ask that the balance of 
my prepared statement be included in the record. 

(The prepared statement of Mr. Malasky follows:] 

Prepared Statement op Alan R. Malasky, Partner, Arent Fox Kintner Plotkin 
& Kahn, Washington, DC 

USDA NATIONAL APPEALS DIVISION ACT OP 1992 (8. 3119, 102D CONG., 1ST BESS. (1992) ) 

I appreciate the opportunity to testify before the subcommittee on the USDA Na- 
tional Appeals Division Act of 1992, S. 3119. 1 am a partner in the law firm of Arent 
Fox Kintner Plotkin & Kahn here in Washington, DC. For nearly a decade, I have 
been representing agricultural producers nationwide in Federal farm program dis- 
putes before the Agricultural Stabilization and Conservation Service (ASCS). I also 
represent producers who have had to seek judicial review of final ASCS administra- 
tive appeal decisions. 

My testimony today will briefly address the need for an independent USDA Na- 
tional Appeals Division as the USDA's final decisionmaker in resolving Federal 
farm program disputes. In addition, I want to stress the importance of the legisla- 
tion's repeal of two statutes, 7 U.S.C. §§ 1385 and 1429, that the ASCS has consist- 
ently used in an attempt to prevent the Federal courts from reviewing ASCS deci- 
sions involving the Federal farm programs. At the subcommittee's previous hearing 
on S. 3119 held on August 10, 1992, I submitted written testimony supporting the 
legislation's repeal of those statutes. Because I will refer to that testimony this 
morning, I have attached a copy to my testimony today. 

A Fair Federal Farm Program Dispute Resolution Process Is Essential 

• A fair Federal farm program dispute resolution process must be viewed as a 
part of the "bargain" that the Federal Government makes with the American 
farmer when it asks him or her to comply with a variety of restrictions in return for 
program benefits. 

Our national farm policy assigns a number of extremely important functions to 
the various Federal farm programs authorized by Congress, functions ranging from 
ensuring a stable flow of domestic food supplies at reasonable prices to protecting 
the Nation's soil and water resources. In order for our Federal form programs to 
accomplish these important objectives, however, producers must participate. And for 
that to occur, there must be a balance between the benefits to the producer and the 
burdens imposed by the programs. An important part of that balance is ensuring 
that the producer will be treated fairly and will not be denied the benefits he or she 
has earned. 

Currently, Federal farm program enrollment is high in the major producing 
areas. For example, in five States— Montana, North Dakota, Washington, Kansas, 
and Oklahoma— at least 90 percent of the wheat base acres were enrolled this year 
in a Federal farm program. In North Dakota, Nebraska, Kansas, South Dakota, and 
Iowa, over 80 percent of the corn base acres were enrolled. 

Although most producers who participate in a Federal farm program assume that 
they will not become involved in a dispute with the ASCS, the potential for such a 
dispute is real. If a dispute arises, the economic stakes for the producer may be 
high, and, in some cases, the producer's ability to stay in business may be on the 
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line. Considering the current high enrollment in the Federal farm programs and the 
importance of program payments to those producers, it is clear that a large number 
of America's farmers have a substantial financial stake in the fair and equitable 
administration of these programs. 

As we ask our Federal farm programs to serve more functions, the programs 
themselves are becoming increasingly complicated. The complexity of the program 
rules is a maze of wrong turns even for lawyers specializing in the field, let alone 
for the average producer. This complexity is compounded by the fact that the ASCS 
does not publish all of the program rules in the Federal Register. Instead, the ASCS 
relies heavily on the "interpretive rules'' and directives that it issues in its internal 
operating manual, the ASCS Handbook for State and County Operations. Currently, 
there are over 170 volumes of the ASCS Handbook, and those volumes are revised 
frequently. Even ASCS employees have stated that "all of the instructions and revi- 
sions were a 'nightmare' to keep track of." United States Gen. Accounting Office, 
Agriculture: Progress Made Toward Goals of 1985 Farm Bill 59 (Pub. No. RCED-89- 
76BR, March 1989). 

In addition to becoming increasingly complicated, Federal farm programs are be- 
coming more comprehensive in their regulation of program participants' activities. 
For example, the current program payment limitation rules essentially regulate 
how program participants must conduct certain fundamental aspects of the business 
of their farming operation, and the "sodbuster," "swampbuster," and conservation 
compliance provisions extensively regulate field work and other farming practices. 
Thus, virtually all aspects of a participant's farming operation are subject to rules 
mostly made and administered by the ASCS. 

The Current Federal Farm Program Dispute Resolution Process Is Not Fair. 

• America's agricultural producers deserve a Federal farm program dispute reso- 
lution process that is fair. The fundamental deficiency in the current process is that 
Federal farm program disputes are investigated, prosecuted, and judged by the same 
agency that makes the rules. In other words, there is no separation of functions; the 
ASCS sits as the legislature, the executive, and the judiciary. 

Not only does the combination of the legislative, executive, and judicial authority 
in the ASCS present the appearance of unfairness, it tends to be unfair in fact The 
tendency toward actual unfairness arises largely because of institutional attitudes 
and practices that have developed over time within the ASCS and the USDA. Two 
features of that institutional "culture" that tend to promote actual unfairness are: 

1. An extraordinary reliance on unpublished, internal agency directives, both 
written and unwritten, in the administration of the programs; and 

2. A longstanding practice of using former program Administrators as adjudica- 
tors of program disputes. 

Because the ASCS relies extensively on unpublished internal directives in admin- 
istering the programs, producers often have great difficulty in ascertaining the ap- 
plicable program rules. Also, the ASCS's internal directives frequently change with- 
out published notice. As a result, producers are at a disadvantage when they pursue 
their appeals. 

Moreover, by using former program Administrators as adjudicators of j 



disputes, the ASCS enhances the Administrator's influence over appeal 

The Administrator's influence is an inescapable part of the current ASCS appeals 

process. 

The ASCS Administrator currently supervises all of the functions of the ASCS. 
He supervises the drafting of the agency 8 published and unpublished rules; he di- 
rects die administration of those rules; and he has the final authority to decide dis- 
putes over the application of those rules. Because of the Administrator's authority 
over all of the ASCS's functions, there are no institutional limits on the Administra- 
tor's or his designees' direct or indirect influence over every aspect of program ad- 
ministration, including finally adjudicating the rights of program participants. Even 
when the Administrator does not directly intercede in the appeal process by modify- 
ing or overturning a decision of the Director of the ASCS National Appeals Division, 
the inescapable reality is that the Director knows that every appeal decision must, 
in the end, satisfy the Administrator. 

In essence, the ASCS's institutional practices and its structure combine to produce 
an agency that is highly deferential to its own personnel and practices. Whan it 
c s to resolving program disputes, the ASCS is unfailingly polite and courteous to 
tiro < ieved producers who come before it, but it is nearly always as unfailing in 
its r, »aon of the producers' claims for relief, a fact borne out by the ASCS's own 
w statistics. 
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An Independent National Appeals Division Would Make the Federal Farm Program 
Dispute Resolution Process Fairer, 

• An independent national appeals division would make the Federal farm pro- 
gram dispute resolution process fairer because it would impose a separation of func- 
tions. Consequently, the final appeal decision would no longer be influenced by the 
ASCS's institutional biases toward accepting internal agency directives as the equiv- 
alent of published rules, and the Administrator or his designees could no longer di- 
rectly or indirectly influence the outcome of national appeal decisions. 

In objecting to the creation of an independent appeals division, the ASCS appears 
to equate the creation of an independent appeals division with loss of control over 
the administration of the Federal farm programs. While an independent appeals di- 
vision would require the ASCS to rely on precisely stated, published rule — surely 
not a burdensome or inappropriate requirement — the ASCS would still retain the 
administrative authority over the programs. 

There is no inherent reason why the ASCS Administrator must be the final arbi- 
ter of disputes arising from the program rules that it makes and administers. The 
provision of the 1990 farm bill giving the Administrator or his designee the right to 
reverse or modify decisions of the Director of the ASCS National Appeals Division, 7 
U.S.C. § 1433e(f), was a compromise between the position of those who favored a 
more independent appeal process and the position of the USDA. While the producer 
appeal provisions were a step in the right direction, they did not go far enough to 
produce meaningful changes. 

As the maker of program rules, the Administrator has the opportunity to formu- 
late and publicize clear and precise rules and to amend those rules if circumstances 
warrant. If the Administrator promulgates clear and precise program rules, the 
function of an independent adjudicator, including an adjudicator who has no prior 
experience in administering the Federal farm programs, will be to apply those rules 
to the circumstances of the aggrieved producers whose appeals come before the ap- 
peals division. Under an independent appeals division, only if the Administrator ad- 
heres to past practices of relying on unwritten or ambiguous rules will the Adminis- 
trator's ability to define the outcome of an appeal be diminished. 

If the Administrator drafts an ambiguous rule that is interpreted by a court or 
other independent adjudicator in a manner contrary to the Administrator's unex- 
pressed intentions, the Administrator can always craft his language more carefully 
when the rule is rewritten. Because the Administrator has the authority and re- 
sponsibility in the first instance to define the rules (which, of course, must be con- 
sistent with the underlying statute), if the Administrator's unexpressed intent is not 
fulfilled in an individual producer's case, fairness demands that the burden of an 
ambiguous rule should be borne by the agency, not the producer. 

Finally, S. 3119 preserves the ASCS's authority to grant discretionary equitable 
relief. Nothing in the legislation precludes the ASCS from granting equitable relief 
in favor of the producer before the national appeals division has finally acted. In 
fact, S. 3119 should encourage the ASCS to consider granting equitable relief more 
fully and promptly than it does today. 

7 U.S.C §§ 1385 and U29 Should Be Repealed. 

• 7 U.S.C. §§ 1385 and 1429 should be repealed for the reasons set forth in the 
attached written testimony of myself and my colleague, Christopher R. Kelley, sub- 
mitted to this subcommittee on August 10, 1992. There is simply no valid reason to 
grant the ASCS a statutory basis for claiming that its decisions are infallible and 
immune from judicial review for reasonableness. 

A point not stressed in my earlier testimony on the desirability of repealing 7 
U.S.C. §§ 1385 and 1429 is the potential that the ASCS will claim that those statutes 
preclude judicial review of the hundreds of conservation compliance and related ap- 
peals that will come before the ASCS when the conservation compliance provisions 
take full effect. Already, the ASCS is beginning to make extensive "findings of fact" 
in the decisions that it apparently expects will be brought before the Federal courts 
for review. Without question, a primary motivation for making these extensive 
"findings of fact" is to take the fullest advantage of what the ASCS claims is the 
infallibility given to its factual determinations by 7 U.S.C. § 1385. 

Because many, if not most, of the conservation compliance determinations will be 
based on the facts in each individual case, many program participants may soon dis- 
cover that the ASCS is going to claim that what the ASCS says is a fact" is a 
"fact," notwithstanding the absence of sufficient record evidence to support the 
"factual finding." The predictable result will be outrage on the part of the oroduc- 
ers who are denied the opportunity to challenge arbitrary and caprici< U nina- 
tions by the ASCS. There simply is no valid reason for the continued < wwc T 



Digitized by 



Google 



284 

U.S.C. §§ 1385 and 1429,particularly as they apply to indi vidua l program determi- 
nations made by the ASCS pursuant to its appeal rules at 7 CFR Part 780. 

& SI 19 h Not a "Make-Work " Bill for Lawyers. 

As an attorney who listened to the testimony of ASCS Administrator Bjerke at 
the subcommittee's August 10 hearing, I must comment on his argument that S. 
3119 will diminish the accessibility of the ASCS appeals process for producers who 
do not wish to appear with an attorney. S. 3119 does not in any way make it more 
necessary for a producer to obtain legal assistance to pursue an ASCS appeal to the 
national level than is the case at this time. 

When a case merits an attorney's participation, the attorney can assist a producer 
in presenting all of the facts and raising all of the potential issues relevant to the 
appeal. That is true under the current appeal process or the appeal process that 
would be in effect under S. 3119. 

If anything, S. 3119 should make it easier for a producer, whether assisted by an 
attorney or not, to present a case at the national appeal level, if only for the reason 
that the ASCS will have to state its position before or at the appeal hearing. No 
longer will the ASCS have control over the hearing process to introduce new issues, 
never addressed by an appellant, at the time it renders its decision. 

Any claim that S. 3119 somehow makes the administrative appeal process at the 
national level more "legalistic" and, therefore, less accessible to producers, is simply 
a red herring and, in my view, an attempt to confuse the issues before this subcom- 
mittee. 

Conclusion 

In conclusion, I urge you to give S. 3119 the consideration that it deserves. Howev- 
er one feels about what our national farm policy should be, as long as the Federal 
Government regulates agricultural production to the extent that it does today, we 
must insist that a fair means exists— both in appearance and in fact — for the resolu- 
tion of Federal farm program disputes. Thank you. 

Senator Conrad. Without objection, that will be the case. I thank 
you for that testimony. 

Next we will hear from Jean Wyont, the vice chair of the Credit 
Committee of the National Family Farm Coalition. It is nice to 
have you here. 

STATEMENT OF JEAN WYONT, VICE CHAIR, CREDIT COMMITTEE, 
NATIONAL FAMILY FARM COALITION, LAWNDALE, NC 

Ms. Wyont. It is nice to be here. I would like to thank the sub- 
committee for the opportunity to talk here today. I feel a little dif- 
ferent from most of the witnesses thus far. I want to talk to you as 
an advocate somewhat, but mainly as a farmer involved in FmHA 
and the ASCS programs. 

As an advocate, I have a chance to talk to other advocates across 
the country as well as I actually have farmers that I am working 
with in 11 States. The organization that I work with on a local 
basis actually sits down and does paperwork or supports farmers 
on a volunteer basis with a farmer helping farmer, and I can tell 
you S. 3119 will permit us to keep that work going, even though we 
aren't legalese. We do training or attend training with every 
chance we have. 

When you think about some of the problems we are faced with, 
and I have some actual cases, I would like to have Mr. Bjerke here 
to hit him head-on with some of the attitude problems that I saw in 
that because it is what as an advocate and a farmer I feel every 
time I come up to an appeal hearing. 

You can see when you are attending Farmers Home appeal hear- 
ings in different areas and different States — I am in an area that 
we still have the original regional appeals officer. Our appeals re- 
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suits are still in the 1980's. I can take the same appeal issues to, 
say the Idaho group that I do work with, and one of the advocates 
there had lost 3 out of 50 hearings prior to the staff change on the 
regional, and since that time, including my work — which I am still 
winning the same issues at home — we are not winning under the 
new regional appeals director. 

It is an attitude that sets Farmers Home up with encouragement 
to find reasons — and I have been in appeal hearings where I have 
watched appeal officers squirm at the evidence I was presenting be- 
cause they wanted so badly to agree with me to say that the 
farmer was right, the decision ought to be overturned, but when 
you are asking questions or when they are questioning you or how 
they are trying to pull information from the FmHA supervisors, it 
is almost like they are under a quota system and you have the feel- 
ing, oh oh, my farmer is not in the system and it is not our turn to 
win the case. 

Many of us working as advocates feel like that if S. 3119 doesn't 
come into play, we are documenting very carefully for groups like 
FLAG and anyone who will listen to us, we may be able to set up 
another Coleman v. Block case, and I am sure this isn't going to be 
efficient to the Government or anyone else. 

I don't like how Farmers Home appeals people — there is no way 
that they 

Senator Conrad. Can I just stop you there 

Ms. Wyont. OK. 

Senator Conrad [continuing]. Because what you just scud is very 
important. This is perhaps the first time that has been said in tes- 
timony. I have heard it. I think it is one of those things everybody 
knows is happening. Maybe the agencies don't know it is happen- 
ing, but I certainly do. 

We are getting ready for another major legal action and the Gov- 
ernment is going to be very vulnerable because the number of 
cases that are out there in which people have not been provided 
due process. The number of cases out there where the facts scream 
out that the farmer is right and the appeals process has been dealt 
with in a way that subverts the intent of Congress are very clear, 
and they are mounting every day. 

I wish that wasn't the case. I really believed— or at least I 
hoped—- when we finished the Agricultural Credit Act of 1987 that 
with respect to FmHA, the independent appeals process was going 
to be allowed to work itself out, and for a time it did. Then some- 
thing happened, and I don't know precisely what happened, but we 
saw a dramatic turn. 

People are asking for trouble and they are going to get trouble, 
because of cases such as when you have a string of decisions that 
are clearly unfair and people have to appeal up to 17 times — 17 
times. We have cases in the previous testimony of people filing ap- 
peals 17 times. That is absurd. 

I think we should say that there are a lot of good people in the 
USDA system. There are a lot of very good people working for 
FmHA and a lot of very good people working for ASCS. But the 
system itself is not working very well, and those who think that 
they can fluff this thing off and nothing is going to happen are in 
for a real rude awakening, because I can tell you I have worked on 
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a lot of legislation. I have never worked on something that had as 
broad support as this legislation does. 

So with that, please continue. I just wanted to rivet the point 
that you are making because I think it is an important one. 

Ms. Wyont. One thing further about that that I think is impor- 
tant, and I have a case that I would like for you to look at with a 
farmer who I have just done an appeal on. Farmers Home is start- 
ing to use— after we get the letter of denial and we ask for an in- 
formal meeting, Farmers Home State offices are starting to use a 
review method — however it works I am not sure at this point. They 
are coming back and they are overturning some of the original de- 
cisions, but they are doing it in such a way that the farmer is being 
pushed in a revolving door. 

So they can say to you guys yes, we are following the intent of 
the law, but they have already found ways of countering how to go 
through it directly so the borrower is receiving full benefits from it, 
and S. 3119 with a monitoring system definitely is going to have to 
set up ways that while their actions are checked we are not giving 
them ways to come around and come in the back door. I think that 
is very important. 

One of the things that I would like to echo about what you just 
said with your 17 appeals, I am working with two farmers, one in 
North Carolina and one in Idaho. The eastern North Carolina 
farmer came before this committee in 1989, leaving with the atti- 
tude that we thought we had the case won. As of last week, we fi- 
nally got, after 3Vfe years, two national appeal overturns, we finally 
again think maybe the farmer is going back. 

I have an Idaho farmer who came before this committee in 1991, 
caught in the appeals process and in the attitude of an FmHA su- 
pervisor. Today we are back to the stage of rerunning the dollars. 
We still do not know what is going to happen to the farmer, except 
physically this farmer is not going to be able to continue. He has 
already made the decisions, let us sell out, 62 years old. 

And more and more and more, I can go on with cases like this. 
We have over 300 cases that we have worked in the last 2 years, 
and the change in attitude is really, really bad. I can only start — I 
have only worked on three ASCS cases and I am glad these other 
people can give you testimony on it, but I want us to look at what 
has happened in Farmers Home. We had something good going, we 
came out of the dark, went into light, now we are going back to 
dark. 

ASCS, we need to make sure it comes under an independent 
along with everybody else so that we don't go back through with an 
ASCS borrower or CCC borrower what we have already been 
through and established as a working record with Farmers Home. 

I have read testimony from the previous testimony on August 10 
about hearing representatives. I am not an attorney. I am a dairy 
farmer and proud of it, and I ecu go to an appeal hearing now with 
any FmHA borrower and feel like my thoughts are represented to 
the hearing officer. There again, though, I am in an area, I have to 
stress, where we still have friendly hearing officers who are farmer 
oriented. 

If there is anything that you would like to ask me concerning the 
, I have them docv moated. But I appreciate the opportunity 
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today to talk to you. There are a lot of things that I would like to 
have a one-on-one conversation with you and sit down and tell you 
about, but we do need to urge and promote and support S. 3119 as 
it relates to farmers, farm advocates, and the appeals process 
throughout this country. 
[The prepared statement of Ms. Wyont follows:] 

Prepared Statement of Jean Wyont, Vice Chair, Credit Committee, National 
Family Farm Coalition, Lawndale, NC 

My name is Jean Wyont, and I'd like to thank the subcommittee for the opportu- 
nity to present this testimony. 

I am a dairy farmer from Cleveland County, North Carolina. In my capacity as 
Program Director of F arm Plan Advocates and as vice-chair of the National Family 
Farm Coalition (NFFC) Credit Committee, I serve as an advocate for many FmHA 
borrowers who are caught up in the FmHA appeals process. As you know, the 
NFFC represents family farmers in over 30 States around the country and has a 
long history of working to adopt new credit legislation and to ensure that it is prop- 
erly implemented. We appreciate your leadership, Senator Conrad, in working on 
both ongoing implementation issues and S. 3119 to establish the new USDA inde- 
pendent appeals system. 

I would like to relate some general concerns, and some more specific concerns, my 
colleagues and I have about how the appeals process is being implemented under 
the law. While my comments today will focus on FmHA, the current situation for 
ASCS borrowers and their appeals is even more critical and I can only imagine 
what appeals problems are down the road for conservation compliance and other 
agency conflicts. Last week, a formal petition for rulemaking was submitted to the 
USDA on their history of handling appeals that deal with discrimination claims. We 
urge USDA to respond quickly to this issue as the current delays further contribute 
to farmers being denied their rights. 

Advocates from across the country inform us that in areas where Regional Direc- 
tors have changed in the last year there is a very definite change for the worse in 
attitude— that NAS is not the same system it was 2 years ago. The perception is 
that there is no chain of command except at the top. An Idaho advocate recently 
informed me that in 1989-1990 he had lost 3 out of 50 appeals; since the new Re- 
gional Director came in not a single adverse decision has been overturned in his 



If NAS does not become truly independent of the FmHA hierarchy, many advo- 
cates feel we could be headed for another Coleman vs. Block situation. As advocates 
we increasingly see forced adverse determinations that are obviously not how the 
appeals officer would like to have ruled, even though in the majority of such cases a 
favorable decision to the borrower would result in a greater net recovery value for 
the Government. 

Clearly, FmHA employees can still scuttle the NAS appeal process without fear of 
reprisal because NAS has no enforcement authority ana FmHA employees are not 
held accountable for erroneous determinations. In fact, it appears that FmHA em- 
ployees are being given approval for their actions by high ranking FmHA officials 
working behind the scenes to limit NAS decisionmaking authority. 

Throughout the Nation multiple county offices are coming under one supervisor. 
Two of the last four appeals that I attended concern borrowers caught in the web of 
consolidated offices. In one the new supervisor thought he had found "errors" which 
would enable FmHA to deny an application as incomplete 566 days after it was sub- 
mitted, though it had been deemed complete by the previous supervisor. 

S. 3119 establishes new procedures that require USDA agencies to monitor 
Agency determinations closely. While this monitoring is helpful if it accurately 
tracks appeals decisions, we are concerned if it is used to justify certain types of 
actions such as increased denials of direct loan applications or other adverse deci- 
sions. While we are starting to see the review process in our local FmHA offices, we 
also see that the agency has already found methods of countering this. 

In a current case, I am representing a borrower who made an application to 
convey property to FmHA for simultaneous leaseback/buyback. At no point did he 
offer to convey without consideration for leaseback/buyback. The combined issues 
were needlessly separated by the Agency employee. On State review, the denial by 
the FmHA Supervisor for the offer of conveyance was overturned, but the request 
for leaseback was still denied— forcing the farmer to spend time and money to pro- 
tect his rights appealing a decision that should never have been made. As FmHA 
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had no method in place that would allow FmHA to take the property into inventory 
and offer a lease. 

REVOLVING DOOR: One principal concern is the "revolving door" policy FmHA 
has apparently adopted. FmHA borrowers who appeal FmHA adverse decisions 
become frustrated and victimized by what seems to be a deliberate effort by FmHA 
to wear down the appellant FmHA employees ignore NAS final appeal decisions 
that they don't like, and when forced to implement the application for FmHA serv- 
ices the County Supervisor reprocesses and then denies the application on new 
grounds, forcing the borrower back into the appeals process. They often respond to 
one issue while intentionally ignoring others that could and should be part of that 
original appeal. 

To understand how serious this problem is, please put yourself in the position of a 
farmer planning a crop that needs to be planted in May. You need an operating 
loan to get the crop in the ground, so you submit an application in February. By 
October, under the current timeframe for appeals, you may well be attending your 
third appeal hearing without ever having gotten a crop in the ground — and a whole 
year's income is lost. 

HEARING REPRESENTATION: FmHA appeals officers have the right to dismiss 
an appeal if the borrower does not appear for the hearing. It appears that this rule 
can be enforced even if the appellant is represented by an attorney or has author- 
ized a farm advocate to represent him or her at the hearing. In many other quasi- 
judicial forums, the authorized legal representative can represent them at the ap- 
peals hearing in the absence of the appellant. This should apply to FmHA 
procedures. 

HEARING DEADLINES: We believe that the deadlines set by FmHA to respond 
to servicing options and to assert appeals rights should specifically allow the parties 
to have the right to file the required documents on the first business day after a 
weekend or holiday if the deadline falls on a weekend or holiday. In cases where the 
deadline falls on a weekend or a holiday, the parties have less time than allowed in 
the guidelines to respond since responses must be submitted prior to the weekend or 
holiday in order to be considered timely. 

BORROWER NOTIFICATION: In some cases, county supervisors will not notify 
borrowers' attorneys or other legal representatives and will only communicate di- 
rectly with the borrowers regarding FmHA paperwork. Unfortunately, some super- 
visors engage in this behavior even though the borrowers' file shows that the 
borrower has an attorney or advocate representing his or her interest 

CASE-STUDIES OF FmHA ACTIONS: An example of how FmHA can gradually 
starve out the borrower is the case of an eastern North Carolina former which was 
brought before this committee in its hearing on January 24, 1989, concerning over- 
sight on the implementation of the Agricultural Credit Act of 1987. That farmer is 
still tangled up in the appeals process. As Benny Bunting put it: 

"Learned, indoctrinated policies become habitual practices. Changing career-long 
habits takes a serious commitment to a new concept. 

A case in point: Harrell Hassell applied for a leaseback/buyback on Friday 
January 8, 1988. Mr. Hassell applied for financing, but met with resounding local 
office resistance. He was assured that the new Ag Credit Act afforded him a new 
and improved appeals process, and waited with optimism for his national independ- 
ent appeals hearing-— an opportunity to present his case to an unbiased FmHA 
person. 

The County Supervisor acknowledged the leaseback/buyback opportunity on 
August 4, 1988 — 8 months after the original application. The process dragged out 
and the operation was leased for a start-up hog unit to a third party while the bor- 
rower was applying for his rights. A letter from FmHA stated *We will be back in 
touch with you in early November, late December (1988)." 

Then, in late December FmHA's position was stated to be, "if the offer to the 
former owner was prior to October 14, 1988, the expanded list for right of first refus- 
al in the Ag Credit Act did not apply." We could not believe or understand their 
determination to undermine the borrower rights legislated by Con gress . It actually 
took calls to the FmHA national office to establish the effective date of the Ag 
Credit Act to be January 6, 1988. 

In 1989 Mr. Hassell was told he could lease the property "when and if the currant 
operator vacates." 

When this committee heard Mr. Bunting's testimony in 1989, it appeared as if Mr. 
Hassell's case was finally to be resolved. But Mr. Hassell is still not back on his 
farm! 
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Nearly 3 years and two favorable national appeal decisions later, maybe just 
maybe we are finally approaching the victory we thought we had achieved in 1989 — 
that the third party vacate Mr. HasselTs farm and he be allowed to resume his hog 
operation. 

This case shows how very adept the Agency is in using the appeals process to its 
own advantage if the Agency does not want to work with a borrower. The question 
still remains as to who is responsible for the 4 years of lost income while FmHA 
apparently abused the appeal process, in effect denying Mr. Hassell his rights. 

In May 1991, Pam Baldwin from Idaho testified before this committee about a 
rancher in North Idaho, Al Spence, who had been caught in the appeals go around 
and had not had his case resolved even though he had won his appeal. This case is 
still not resolved yet he is being forced into net recovery as his only avenue. A new 
DALR$ program was run incorrectly, the family can no longer feed their cattle nor 
afford professional advocacy help or an attorney, and is under extreme emotional 
duress. Mr. Spence was eligible for restructuring in 1988. 

CONCLUSION 

I appreciate this opportunity to present these concerns to you today. This legisla- 
tion and changes in appeals practices are absolutely essential to the future of USDA 
programs and the integrity of an appeals process. As farmers and advocates, we 
were very optimistic that the 1987 Agricultural Credit Act meant the end of the 
totally abysmal FmHA appeals process. 

The roller-coaster of the past 4 years has made farmers and their advocates 
around the country increasingly skeptical of the entire system. We are very con- 
cerned about the low response rate to the FmHA delinquency notices that went out 
in June of this past year and can only speculate that this is related to the frustra- 
tion level of so many neighbors and the general message that the entire FmHA debt 
restructuring system is just not working. In both North and South Carolina, a bro- 
chure that we developed was sent out to FmHA delinquent borrowers. Of the 446 
delinquency notices sent out in South Carolina, 196 were 30 day notices. Only 105 
completed packages were returned to FmHA by the deadline. The big question re- 
mains as to how many farmers totally lost their opportunity to restructure their 
debt under the Agricultural Credit Act or how many will be receiving another 
notice sometime this fall. 

Needlessly dragging out the appeals process, or forcing a farmer into multiple ap- 
peals is not cost effective to the Government and undermines the intent of Congress 
in establishing borrowers rights. Farms caught in a revolving door appeals process 
further deteriorate and eventually sit idle in the FmHA inventory costing taxpayers 
and denying farmers their home and their farm. 

We look forward to working with you and this subcommittee to ensure swift pas- 
sage of this legislation. Thank you very much for this opportunity today and again, 
thank you for your leadership on these important issues. 

Senator Conrad. Thank you very much. 

Next we will hear from Grant Buntrock, director for legislative 
affairs in the National Farmers Organization. Welcome, and please 
proceed. 

STATEMENT OF GRANT B. BUNTROCK, DIRECTOR FOR LEGISLA- 
TIVE AFFAIRS, NATIONAL FARMERS ORGANIZATION, WASH- 
INGTON, DC 

Mr. Buntrock. I could almost say amen to everything that has 
been said or I agree with all of the above that has been said, but I 
would like to add a couple of tilings in addition to the written testi- 
mony that will be made part of the record. 

The first important thing is I want to add the National Farmers 
Organization to the list that supports this much-needed legislation. 

As has already been indicated, I think the legislation basically 
will do three major things: 

First and most important, it will, ensure public confidence and 
remove the appearance of conflict of interest. 
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I think you said, Mr. Chairman, at the beginning of the hearing 
it is not only the appearance, but there probably are, in fact, cases 
where there was a conflict of interest or a bias involved. 

Second, it will simplify the appeals process for many farmers 
who have adverse rulings that involve more than one agency. 

Third, something that has been talked about a lot recently is the 
one-stop service and the merging of some of the functions that the 
agencies perform. This should save some money that we have 
talked about in this Government by consolidating the four or five 
agencies into one appeals group here in Washington that will 
handle everything. There should also be some cost savings. 

Something that Mr. Malasky had indicated, I think I would also 
like to emphasize, and that is the reliance that farmers have today 
on these farm programs. The fact of the matter is that in many 
cases, it literally amounts to 50 percent and even as high as 100 
percent of their income that is at stake in some of these rulings. 

You can't look at very many businesses these days where you lit- 
erally, on a year-to-year basis, have this kind of dependence on 
these programs, and these requirements are broadening as we get 
more into the conservation requirements that are tied to the farm 
programs and so on. It becomes more and more critical. 

And believe me, when a farmer has his entire annual income at 
stake, resting on the outcome of some of these appeals, it is not 
only the fairness and the objectivity that he wants to see but even 
the appearance of it. 

I would also like to make it clear that we do not want to imply 
that there is any wholesale disregard for objectivity or fairness on 
the part of USDA. While there are certainly examples where this 
has occurred, by and large when you look at the complexity of the 
programs, the hundreds of thousands of producers who use these 
programs, percentagewise it is not high. However, that doesn't 
change the importance where it is you personally, that is involved, 
that you should have a very objective and fair hearing process. 

I also have included an example in my prepared testimony of one 
of our members in Montana who was recently involved in an 
appeal. The dollar amount doesn't look like the end of the world, 
but believe me, these days to a farmer — in this case it involved 
$3,000. I became somewhat personally involved because the farmer 
could not afford to make the trip to Washington for the hearing 
process. It was a telephone hearing. I sat in together with some 
other interested representatives during this process. 

And in trying to be as objective as you can, in this particular 
case, I think all of us felt that it just — I suppose it is in a lot of 
cases — if there was ever a case that looked like a clear-cut indica- 
tion where relief was justified, this looked like the one. 

As a result of them ruling against the producer in this case, it 
destroyed any kind of confidence that this producer had in getting 
a fair hearing because it was truly a case that deserved some relief. 

There is another area that I would like to refer to in the legisla- 
tion. Prior to my representing National Farmers Organization, I 
did have a career at both the county level and also the national 
level in the administration of farm programs. 

One of the things that I think comes to question when you 
remove the appeals process too far from people who are "knowl- 
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edgeable" or expert in what the law says, what the regulations say, 
there is always the question of whether rulings may be made by an 
independent entity that may be in violation of the law, that may be 
in violation of the regulations and may depart in terms of fairness 
from what everybody else in the country has to comply with. 

I think you have addressed that very well in this legislation by 
providing the opportunity for the agency, in those cases where they 
feel there is a clear departure from the intent of Congress or the 
intent of the law, to have their say in this matter. So I think you 
have addressed that very well. 

Quite frankly, that is the only area that I feel would be of any 
possible concern to an administering agency, is that if you get too 
far away — particularly in view of the complexity of the regulations 
and the laws and so on, to keep fairness so that everyone is treated 
the same. 

In terms of the lack of availability of the process that was re- 
ferred to here before, coming from Mr. Bjerke, it is just plain not 
true. You will have much more availability and much more of a 
sense of getting a fair hearing and the system will be used more, I 
predict, than what is currently being used today when the same 
people who write the rules, administer the programs, and so on, 
are not making the decision at the national level. 

I might refer to something — it is not in my testimony — that in 
principle is very similar to this, in the administration of programs, 
and that is the old marketing review boards which were estab- 
lished in areas where they administer the tobacco program. This is 
a hearing process provided to producers where they have the final 
say on producer appeals. 

In other words, in this case the agency, nor the Secretary, nor 
anyone else has any further say after this marketing review board 
is heard at the local level. That system has been in effect for 30 
years. It has worked very well. 

I don't have anything further to add to what has already been 
said, Mr. Chairman, but I certainly appreciate the opportunity to 
be here and compliment you on your efforts to get this legislation 
through. 

[The prepared statement of Mr. Buntrock follows:] 

Prepared Statement op Grant B. Buntrock, Director for Legislative Affairs, 
National Farmers Organization, Washington, DC 

Mr. Chairman and members of the subcommittee, I thank you for the opportunity 
to appear today on behalf of the National Farmers Organization. I am Grant 
Buntrock and serve as director of National Farmers Organization's Washington office. 

The National Farmers Organization supports the proposed legislation S. 3119 
which would establish an independent USDA National Appeals Division (NAD) for 
ASCS, CCC, FmHA, RDA, and SCS appeals. 

In our opinion this legislation will make very significant improvements in three 
areas: 

(1) It will ensure public confidence and remove any appearance of a conflict of 
interest; 

(2) It will simplify the appeals process for those Droducers who are dealing with 
an adverse ruling involving more than one of the UoDA agencies; and 

(3) It should reduce the number of personnel at the national level, which are cur- 
rently required to maintain an independent appeals staff for each of the five USDA 
agencies. 

With so much at stake regarding questions of farm program compliance, conserva- 
tion cross compliance requirements, or FmHA loan matters, a fair and objective ap- 
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process at the national level is probably more critical today than it has ever 

en. 

As the chairman and members of the subcommittee are aware, farm program 
participation, while technically voluntary, is mandatory for most farmers today. 
Twenty-five to 50 percent and in some cases up to 100 percent of a producers annual 
income can be dependent on program compliance. Current agriculture policy for the 
major program crops is designed to set our market prices at world market levels, 
which are normally below our cost of production because of the subsidy war. A com- 
mercial grain producer is dependent on program payments if he wants to stay in 
business for very long. 

A farmer today who becomes ineligible for program benefits or FmHA financing 
because of an adverse ruling involving conservation or program compliance can lit- 
erally be faced with an appeal determination that can mean the difference between 
economic survival or failure of his entire farming operation. Because of the compli- 
cated program procedures, in many cases the outcome of an appeal can hinge on a 
very complex and technical interpretation of program intent. 

We do not mean to imply that there is any wholesale disregard for fairness or 
objectivity under the current appeals system. However, even the appearance of a 
conflict of interest by the responsible agency on an appeal decision can destroy the 
producers confidence that he or she will receive a fair and impartial hearing. An 
agency head who is responsible for the formulation, development, implementation 
and interpretation of congressional intent, while well intended, can certainly be sub- 
ject to a bias when making decisions on an individual basis. 

As an example of what is at stake, I would like to tell you about one of our Na- 
tional Farmers Organization member who is a wheat producer from Montana and 
because of a very technical ASCS ruling was made ineligible to participate in the 
Winter wheat option for the 1991 program year. This ruling ultimately resulted in a 
loss of, close to, $3,000 to the producer. As the chairman and members of the com- 
mittee will recall, the 1990 farm bill provided for a special option for Winter wheat 
producers because legislation and program requirements for the 1991 crop were not 
available to Winter wheat producers at planting time in the fall of 1990. In this case 
the producer was prevented from planting fall seeded wheat because of a severe 
drought. National procedure, however, provided that a farm was eligible for the 
Winter wheat option, even though no Winter wheat was planted, provided he ap- 
plied for preventing planting credit prior to February 7, 1991, or had planted one 
tenth of an acre. In this case the county office had failed to notify producers of the 
February 7 deadline for prevented planted credit which would have made the pro- 
ducers eligible for the Winter wheat option. While there was never any dispute over 
local drought conditions or the failure of the county office to sufficiently notify pro- 
ducers of the deadline for applying for prevented planting credit, the appeal was 
ultimately denied at the national level. 

Based on this experience, the producer is convinced and I would agree, that this 
decision was made more in the context of the responsible agencies particular bias 
than legislative intent or the merits of the case. If the local county and State com- 
mittees had been given the authority, it is the producers belief that they would have 
been granted relief on the merits of this case. 

As we interpret the proposed legislation it would not in any way supersede or 
remove the authority of the local county or State committees. Current statutes and 
regulations which require that an appellant must go through the county and State 
committee appeals process prior to appealing to Washington, would remain un- 
changed. We reel this is extremely important. 

We do not know how many appeals are settled at the county or State level, how- 
ever, given the proper authority, I believe it is reasonable to say that 95 percent or 
more of the appeals are successfully resolved by the local committees. Firsthand 
knowledge of local conditions and circumstances is critical in ensuring a fair and 
objective hearing in many adverse action cases. 

If there is anything I could add to the legislation, it would be to grant more flexi- 
bility and authority to the local and State committees to handle appeals cases. Re- 
gardless of how well intended, you cannot replace the good judgment and fairness of 
local committees at the national level. 

Speaking from my past personal experience in the administration of farm pro- 
grams at both the county and national level, I am especially imp re ss e d with the sec- 
tion of the bill, that in my judgment, will ensure that program integrity and con- 
gressional intent will also be maintained. One of the risks in removing the adminis- 
trative authority for granting appeals from the responsible agency is the chance 
that an appeal could be granted which wouid be in violation of applicable laws and 
agency regulations. The provision which provides for agency review in < 
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adherence to the law or regulation is in question, should ensure that the Independ- 
ent Appeals Division decisions would comply with existing regulations and congres- 
sional intent. 

In closing, I want to commend the sponsor and cosponsors of this important legis- 
lation. For those appellants who cannot resolve their problems at the local level, the 
opportunity to appeal to a totally independent authority at the national level will 
be viewed with a renewed sense of fairness and objectivity on the part of the 
Federal bureaucracy. 

I would be pleased to answer any questions that the chairman or members of the 
subcommittee may have. 

Senator Conrad. Well thank you very much, Grant. 

Let me thank the entire panel. I think this has been excellent 
testimony and very useful to the subcommittee. 

I have a couple of questions I would like to put to you, and 
anyone who has an answer or a comment, please offer it. 

In looking at this legislation, is there anything that could be 
done to improve it? In your review of this draft, and it has gone 
through a sequence of drafts as we have tried to respond to input 
from organizations and individuals, is there anything that you saw 
as you went through the legislation as it is currently written that 
struck you as something that ought to be changed? 

Does anybody have anything at this point that you feel ought to 
be addressed? Sarah. 

Ms. Vogel. In the 1990 farm bill, when the farmers' bill of rights 
was adopted one of the sections said that the Secretary may re- 
dress situations where the farmer had suffered because of bad 
advice, inaccurate advice from an employee of ASCS, I believe it 
was. 

In checking out the cases, both that have been — complaints have 
been received at your office as well as mine — I have found that fre- 
quently that is simply not — that that hasn't been done. 

I talked to a farmer just yesterday, and the day before, who had 
a $3,000 sanction because ne had turned in a — I think it was a 
honey marketing loan application payment 1 day late. The reason 
why it was 1 day late was because the ASCS office had given the 
inaccurate number on the wire transfer instructions. They said, do 
a wire transfer to this bank and gave the, I think it was the ABA 
number. They gave the wrong number, so the wire transfer was 
rejected. 

And then of course the check came the following day, but there 
is no question that that was exactly the kind of relief. Now this 
farmer is being forced to go through this elaborate process, very ex- 
pensive, and $3,000 is quite a bit of money and now they are doing 
all this extra work. 

So I think that if it says the Secretary may do it, and I suppose 
he said, well I don't have to, if something could be done in that 
area to tighten it up where inaccurate advice has been given — and 
I hear this a lot. I think it goes back to the incredible complexity of 
all these rules and the fact that the farmer can't find out and the 
fact that the county offices are getting reams of paper, replace this 
with that, thus and so, it is just a mess. I mean, the redtape covers 
North Dakota more thickly than the topsoil. [Laughter.] 

So I think that that certainly is a concept — it is a followup on 
the 1990 farm bill. It is something that you put into place, but it is 
something that the administration has been turning a blind eye to 
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and it is just plain wrong that farmers should suffer because they 
got bad advice from an ASCS officer. 

Senator Conrad. I am familiar with the case you refer to and it 
is just an egregious case. There is absolutely no justification what- 
soever. This individual did everything right. 

Ms. Vogel. Absolutely. 

Senator Conrad. He did everything right. 

Ms. Vogel. There is no doubt about it. 

Senator Conrad. And yet they are hung out to dry. 

Ms. Vogel. Yes, and I think there have been any number of 
cases and complaints that have come in like that. So that certainly 
is a topic to look at. I have no problem whatsoever with the bill, 
and I didn't address that issue in my testimony but it was also in 
the farmers' bill of rights in the 1990 farm bill, and I think some- 
thing is going wrong there. 

Senator Conrad. All right. Any other? Grant. 

Mr. Buntrock. Mr. Chairman, there is one other area. I am not 
sure that you can go into specifics, but at least the thought occurs 
to me, as a sense of Congress, these local committees have basically 
with what flexibility and what authority they have had, have done 
a pretty good job. One thing you will find in a lot of appeals that 
wind up in Washington, it was not for lack of support at the local 
level. They simply did not have the flexibility nor the authority to 
make decisions locally. 

I am not sure how you go about accomplishing that, but it seems 
to me that at least a sense of Congress portion of this bill, to send a 
message to the administration that they do need to go back over 
some of these program requirements that are very subject to geo- 
graphic conditions, local circumstances, and so on to give more 
flexibility and more authority — of course within guidelines — to 
these local committees to act on appeals. 

This case that I referred to earlier, there is absolutely no ques- 
tion in anybody's mind that the county office — this is an ASCS 
appeal — realized that the problem was caused by their failure to 
notify the farmer timely of a provision, and they knew it. There 
was never any dispute about that, yet Washington ruled against 
this individual producer. 

The point I am getting at is that particular appeal could have 
been handled locally on the basis of very honest admission by the 
local county office that we simply did not notify the producer, and 
therefore make an exception to the deadline date and it could have 
been handled. 

So if there was some way that you could include a recognition 
that we in recent years, it seems to me, have gotten further and 
further away from allowing more local discretion in some of these 
cases — on appeal cases. 

Senator Conrad. All right. Yes, Alan. 

Mr. Malasky. Mr. Chairman, one area that I see an awful lot of, 
and I know it is a difficult problem, but in certain instances if a 
producer is initially denied relief at a county level or even at a 
State level, payments are withheld. Those withheld payments are 
very often the lifeline of that farmer's — not only his ability to sup- 
port his family, but in many cases his ability to pursue his rights 
to further appeal. 



Digitized by 



Google 



295 

It is almost punitive. While I realize in certain cases that pay- 
ments are made that the producer is not entitled to, and then there 
may be questions as to how to recover such improperly made pay- 
ments, I would suggest the Government has a lot of ways of 
achieving that result. 

But to withhold payments before the process is concluded does 
strike me as raising serious questions, and I know from personal 
experience has put numerous farmers at enormous economic disad- 
vantage. 

Mr. Senter. Mr. Chairman 

Senator Conrad. Mr. Senter. 

Mr. Senter [continuing]. I would like to support the concept that 
Mr. Buntrock was referring to about more authority at the local 
county level in that first appeal step. When there is an adverse 
ruling and you appeal to county, many, many of these problems 
could be solved with some more discretion. 

An example comes to my mind. I had a friend that raised pump- 
kins and produce, was caught up in the disaster last year, and the 
ASCS office said, well there is no need filling out paperwork on one 
particular farm because you are going to hit the cap. Well, after 
the deadline then they discovered that he was way short of the cap 
but it was after the deadline and he was unable to file under that 
disaster program. 

If discretion was given, it seems like those kinds of instances 
could in fact be solved at that first county appeal level so that they 
could waive that deadline because they in fact gave out misinfor- 
mation. So that could solve a lot of time and problems just by that 
kind of flexibility at the county levels. 

Senator Conrad. All right. I thought I would just share with you 
a case that has just come to my attention. This is a good one. 

This is a case that involved FmHA in North Dakota. FmHA lost 
the case and the appellants won attorneys' fees, which as you know 
is very rare. FmHA then offset the attorneys' fees. [Laughter.] 

This is interesting. The judge was not amused by that, and as 
part of his subsequent determination entered an order "directing 
the United States Marshal to levy upon any property in the posses- 
sion of or under the control of the USDA-FmHA, beginning with 
the State Director's office furniture." [Laughter.] 

This is a ruling that has just been made — "and sell so much 
thereof as is necessary to satisfy the remaining balance in the judg- 
ment of record." [Laughter.] 

Now I tell you, this is in Federal court. Judge Conmy, Chief 
Judge of the United States District Court just rendered this judg- 
ment September 16. So now this is a way to get the attention of 
FmHA. [Laughter.] 

Well, it is kind of an amusing case, but it illustrates something 
serious, and hopefully S. 3119 addresses these concerns in a way 
that would permit us to get a result that is fair on the front end. 

Again, I would want to repeat, I have dealt with a lot of legisla- 
tion. I frankly can never remember a piece of legislation I have 
been involved with that enjoyed as much support as this one does. 
You know, usually when there is a legislative matter and you go to 
farm groups and representatives of farm organizations and promi- 
nent farm leaders you get lots of differences of opinion about the 
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legislation. That has been my experience. You know, we have that 
old saying; you get eight farmers in the room and there are nine 
opinions on what we should do. 

With this legislation, the support from every sector of agricul- 
ture — and the enthusiastic support of every sector of agriculture — 
has been really rewarding to me, and also has impressed me great- 
ly that this legislation is needed. I very much hope that we are 
able to move it and move it successfully. 

I want to just say that we are a little past the hour of 10 o'clock. 
The Energy Committee conference committee has begun and I need 
to go to that. 

I want to thank this panel. You have provided really excellent 
testimony following up on the August 10 hearing. I think the case 
is growing. It is powerful, that something has to be done, and that 
S. 3119 as we have gone through various refinements because of 
the suggestions of so many people and organizations is getting 
pretty close to a finished legislative product. 

I want to thank each and every one of you for your contribution 
here to the subcommittee and also for the really hard work that 
goes into evaluating legislation like this and all of the constructive 
criticisms we have received from you as we have tried to fashion a 
product that would meet a need. 

With that, I will adjourn the hearing and indicate that the 
record will remain open for 10 days before we close the record, so 
any further questions that Senator Grassley or others on the Sub- 
committee on Agricultural Credit might have could be answered. 

[Whereupon, at 10:10 a.m., the subcommittee adjourned, subject 
to the call of the Chair.] 

[Material submitted for inclusion in the record follows:] 
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Prepared Statement of Council for Rural Housing and Development, 
Washington, DC 

The Council for Rural Housing and Development is pleased to submit the follow- 
ing statement in support of S. 3119, the National Appeals Division Act of 1992. 

By way of background, the Council for Rural Housing and Development is a na- 
tional trade association made up of over 340 individual member organizations and 
21 affiliated State associations. Our members consist of developers, managers, equity 
syndicators, market analysts, attorneys and many other participants in the section 
515 rural rental housing program. On occasion, our members have had to resort to 
the appeals process and consequently have a great interest in the appeals system. 

Although the current National Appeals Staff system is an improvement over pre- 
vious FmHA appeals procedures, there is still room for further refinement; S. 3119 
achieves this. We support the effort to create an appeals division which is complete- 
ly independent of agency heads within the Department of Agriculture. There has 
been some concern that agency heads currently have the ability to bias decisions. 
The Administrator of the Farmers Home Administration (FmHA) cannot reasonably 
be asked to assume responsibility for both FmHA and an independent appeals staff. 
Removing the appeals staff from FmHA jurisdiction decreases the possibility of 
appeal decisions that are influenced by program staff. 

There is concern that the decisions rendered by the National Appeals Staff are 
not always implemented in a timely fashion by program staff, and in some cases, 
not implemented at all. We support the provision of S. 3119 that mandates that 
hearing officer decisions must be implemented within 30 calendar days. We also 
support the provision that requires that any final determination made by the Na- 
tional Appeals Division (NAD) regarding FmHA or Rural Development Administra- 
tion (RDA) adverse decisions be effective as though the adverse decision appealed 
had originally been decided in the appellant's favor on the date of the original 
adverse decision. 

There have been instances in the past where changes that affect the appeals proc- 
ess were made by an internal agency working group without first being published 
for public comment. In one case, the program participants were completely left out 
of the process, causing the evaluation of the internal agency group to be inherently 
biased. S. 3119 would eliminate such occurrences by requiring that regulations af- 
fecting appeals only be promulgated by the NAD. All such regulations and policies 
governing the NAD should be a matter of public record and both the appellants and 
the appellees should have equal access to the rules governing appeals. 

Publishing and indexing the key decisions of the NAD is desirable and will ulti- 
mately reduce the number of duplicate appeals as a record of rulings is established. 
Borrowers and agency personnel alike will be able to look to the record to see how 
similar situations have been decided in the past. While these decisions will not be 
binding on future cases, they will help to make the decision of whether or not to go 
- to an appeal. Prior decisions can be used to reduce the likelihood of the same issues 
being continuously appealed at great time and expense to the Agency and program 
participants. 

A consolidated USDA appeals system such as would be provided by S. 3119 will be 
far more economical than the current multiappeals system. Presently, FmHA Na- 
tional Appeals Staff also handle appeals from the RDA. Rather than create a sepa- 
rate system for the RDA, it makes more sense to simply create one system to serve 
all the agencies within USDA. 

(297) 
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In summary, the Council for Rural Housing and Development supports the USDA 
National Appeals Division Act of 1992 and thanks Senator Conrad for his hard work 
to improve the USDA appeals procedure. 



LETTER OF NATIONAL RURAL HOUSING COALITION 

National Rural Housing Coalition, 

Washington, DC, 
September 28, 1992. 
Honorable Kent Conrad, 

Chairman, Subcommittee on Agricultural Credit, Committee on Agriculture, Nutri- 
tion, and Forestry, 828-A Russell Senate Office Building, Washington, DC 
20510-6000. 

Dear Mr. Chairman: The National Rural Housing Coalition (NRHC) supports S. 
3119 and asks that you take action to move it quickly for approval. This legislation 
will create an independent appeals structure within the USDA which is sorely 
needed. 

S. 3119, and its House companion (H.R. 5742) have been developed as a result of 
congressional oversight appeal procedures for ASCS, FmHA, SCS, etc. It will provide 
fairer treatment for farmers and other rural persons using or attempting to use 
USDA resources and services. Recent hearings in the Senate identified weaknesses 
in the present individual agency systems and evidenced why such a change is 
necessary. 

NRHC and its members' organizations have a history of supporting the FmHA 
rural housing programs. We believe the current FmHA appeal system is flawed and 
strongly advocate change. The proposal (S. 3119) will establish a uniform and inde- 
pendent appeal structure which is both desirable and logical. It is a very compre- 
hensive piece of legislation and will serve rural people well. 

Thank you for your support. 
Sincerely, 

(Signed) Robert A. Rapoza, 

Executive Secretary. 



Prepared Statement of Michael R. McLeod, Executive Director and Counsel, 
American Association of Crop Insurers, Washington, DC 

REGARDING 8. 3119 

Mr. Chairman, members of the subcommittee, we thank you for this opportunity 
to express the views of the American Association of Crop Insurers (AACI) on the 
proposed legislation, S. 3119, to create a truly independent National Appeals Divi- 
sion within the Department of Agriculture to hear appeals of various agency deci- 
sions. AACI is a voluntary membership trade association of the private insurance 
industry with members including insurance companies, private reinsurers, local 
crop insurance agents, and independent adjusters. AACI members write the majori- 
ty of the multiple peril crop insurance (MPCI) policies providing risk protection for 
farmers across the United States. 

Let me begin by expressing AACI's support for this legislative initiative. Since 
farmers are the customers of the crop insurance industry, it is in our best interest 
to see that they are treated fairly and consistently. As you know, crop insurance is 
unfortunately still viewed by many farmers as the "extra" protection they will pur- 
chase, if and only if, all other expenses are taken care of first. If a farmer gets tied 
up with a farm program appeal, the money that should have gone for crop insur- 
ance may well get eaten up in consultant or attorney fees or in the plane ticket to 
Washington to make a final appeal. If a farmer unjustly loses farm program pay- 
ments or the ability to secure or maintain a loan under the current biased system, 
the viability of the farm operation may be jeopardized. 

S. 3119 and its House counterpart, H.R. 5742, will go a long way toward restoring 
integrity, consistency, and predictability to the laws passed by Congress and to the 
farm program appeals process. It should help cut down on unsubstantiated adverse 
agency decisions and reduce farmers' stress levels. It will also give farmers more 
time to dedicate to properly managing their farm, including providing for risk man- 
agement through crop insurance. 
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Our main purpose today, however, is to urge this subcommittee to strongly consid- 
er expanding the new Department of Agriculture National Appeals Division 
(USDA/NAD) to include appeals from within the Federal Crop Insurance Corpora- 
tion (FCIC) Program. As introduced, neither S. 3119 nor H.R. 5742 propose including 
appeals stemming from crop insurance claims decisions within the new appeals 
system. It is our opinion, that many of the same reasons which have compelled the 
authors of S. 3119 and H.R. 5742 to propose changes in the current ASCS, SCS, 
FmHA, and CCC appeals systems also apply in the crop insurance arena and thus 
warrant the inclusion of FCIC claims in the USDA/NAD. 

The claims arising under the FCIC Program are undeniably more complex in cer- 
tain circumstances than other farmer-agency disputes in that there are three or 
more parties involved most of the time— the insured farmer, the private company 
which sells and services the Government reinsured MPCI policies, possibly an inde- 
pendent claims adjuster, and the FCIC. (In the minority of instances where the 
farmer has purchased a policy directly from the FCIC, the private company is re- 
moved from the process.) I have attached a description of the claims process both for 
FCIC direct policies and reinsured company issued policies that was prepared by 
FCIC. As you will note, it is a lengthy process with many potential areas for 
dispute. 

However, despite the added partydes) and lengthy process, the contracts, the law, 
and the regulations still need independent, predictable, unbiased, consistent inter- 
pretation and application. The USDA/NAD structure could help to provide this. 

Some could argue that AACI members are cutting their own throats by advocat- 
ing an independent appeals process which may also provide farmers the ability to 
contest company decisions affecting policies. However, AACI members are confident 
of their ability to treat their insurance customers fairly and honestly under the pro- 
visions of their policies and do not believe that an independent appeals process 
would pose a threat to them. 

On the other hand, however, AACI members are often at odds with FCIC deci- 
sions which significantly affect their operations and their bank accounts. Sometimes 
reinsured companies provide an indemnity to an insured only to have FCIC deny or 
reduce the indemnity, thereby leaving the company with no reinsurance for the 
amount FCIC disputes. There is no independent, unbiased review staff in Kansas 
City or Washington to whom the company-related dispute goes. We have attempted 
to renegotiate this biased process with FCIC in the context of the Standard Reinsur- 
ance Agreement (SRA) that governs all matters stemming from the private delivery 
of Government-reinsured MPCI, but so far have been unsuccessful. Legislation such 
as S. 3119 provides an opportunity for altering this currently unfair system. 

We realize that due to the complex relationships involved in crop insurance 
claims and the added presence of additional legal documents such as the SRA, that 
the inclusion of crop insurance appeals in the proposed USDA/NAD may take more 
than the simple inclusion of the letters "FCIC in the list of agencies covered by the 
legislation. However, we stand ready to work with you line by line to develop an 
effective system for insurance appeals that protects the rights of all parties in- 
volved — the farmer, the private companies, and the Government We thank you for 
this opportunity and look forward to working with you in the coming months to 
help make USDA/NAD a reality in 1993. 

[A description of the claims process both for FCIC direct policies 
and reinsured company issued policies that was prepared by FCIC 
follows:] 
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1) VOTICI - Xnenred providee notice of damage or Iom to ealae agent. 

2) DXSTIISOTXOI Or DOTICI - Area Clalme Speelellat aotifioo Iom adjaatar. 

fll-XBSflCnw PBPA1AIX0I - Adjeeter obtaiaa the policyholder filo from 
the Mlu agent] Torlflee that It ii • ralid iaenraaee contract, acreage 
roport and yield data boa boon filed; Obtaiaa acreage aad obaro data from ASCS 
alone vitb verification that tha policyholder la la compliance with tha 
godbmeter/tvaambnetor Act; aabodalao appointment vitb tha policyholder. 

3) PULXNXKAET XBSPICIXOI - Tlalta tha laanred*a fern to laapaat tha damaged 
crop. Prior to iaapeetiag tha damaged ecrcega, tha loaa adjaatar veriflee 
acreage roport aad yield data vitb tha iaenred. Adjaatar appraiaaa tha 
damaged acreage aad adviaae tha iaaarad of hia dot eralnat lone. Tha iaaarad 
eoaaidara tha edjaetero dataradaatioaa aad aakaa tha daeiaioa to eoatiaaa tha 
aeraaga to barraat or pat tha acreage to othar nee. Zf tha aaraaga la 
aoatianad to harreet, tha adjaatar adTleee tha iaaarad of hia raapoaaibilitiaa 
to raport aotiea of daaaga or loaa for final alaia dataraiaatloaa. 

4) COPT OP CLAW TO DlilCT gUKCI OPPTCI - Upon eoaplatloa of tha 
prallalaaxy laepeetiea, tha adjaatar rataraa tha iaapaetloa raport aad 
policyholder filo to tha araa alaiaa apaelallat. Tha elaiaa apoaialiat 
rerleve tha iaapaetloa roport aad forvarde a copy of tha raport to tho Direct 
Service Office to be recorded aad placed ea file. 

5) MOTXCI - Xaeered providee notice of daaaga or loaa to aalae ageat for 
fiaal laepeetiea. 

6) DIST1IBUTI0I OP Bona - Aree Claiaa fpecieliat not 1 flee loaa adjaatar. 

7) PXKAL HSPICnoa - Adjaatar ▼iaita iaaared ( a fata to verify that all 
aeraaga vaa harveeted| daaaga canoed by iaenrad caneae of loaa; dataraiaee 
fiaal acree aad prodactloa to coont for fiaal claim payment. Adjaatar 
forvarde the fiaal claia to the Direct Service Office for edit aad proeeeelag. 

•) DZDCT 8IKVZC1 0P7ICI PSOCHSrJB 
data onto eyatea for traaamiaeiom to 

9) KABSAS em 
cleariag fiaal edlte, 

of indemnity payment aotiea 
of indoanity. 




11) HB— m OBCK - After aathoriaatioa from Kanaae City, Treaemry 
aad aaila tha chock to tha iaaarad* 
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CORIUIVIISZAL 01 DI8FUHD CLAIM CYCLE 

1) COETBOVEBSIAL (DISPUTED) CLAIM - Inaurad and adjueter can not acre* on 
production to count l.o. appraiaed unharweeted production or appralaala for 
poor farming practices. Adjuotor Ttrlfloo acreage, ahare, production aa ha 
would on a normal dain, documanta the cireunatancaa a ur rou nding the eaaa and 
reports tha caaa to tha Araa Claina Spaciallat. 

2) AHA CLAIMS SPECIALIST - Acconuanlae tha adjueter on a follow up wlalt to 
tha fan to diaeuaa tha aituation with tha inaurad. If diffarancaa cannot bo 
reaolwed, conplatee an additional dain containing information provided by tha 
inaurad. Both tha claim conplatad by tha adjuatar and tha inauroda claim arc 
forwarded to tho Direct Service Office for a doeialon. 

3) DISSCT SSKVIGE OFFICE - Director comaidara tho facta of tho caaa and 
iaauaa a daclalon to accept or deny tha inauroda claim. If tha inaurad 
accepte the Dlrectora daclalon the claim ia finalised at thia paint. If en 
agreement cannot be reached the inaurad cam appeal tha Dlrectora doeialon to 
Kaneae City for further renew. 

4) KABSAS CITY - An appeal office reviews the caaa and leauea a daclalon to 
accept or deny the Inauroda dain. If the inaurad accepte the declaion the 
claim la finalised at 'thia point. If on agreement cannot be reached tha 
inaurad can appeal the doeialon to waahingtem for further review. 

5) VASHHCTOI - An appeal office reriewa the caae and leauea a declaion to 
accept or deny the Inauroda claim. Thia la the final atop in the eppeele 
proceee and the claim la finalised at thia point baaed on the appeal officers 
doeialon. 
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LETTER OF NATIONAL CORN GROWERS ASSOCIATION 

National Corn Growers Association, 

Washington, DC, 
September SO, 1992. 
Honorable Kent Conrad, 
U.S. Senate, Washington, DC 20510. 

Dear Senator Conrad: Thank you for your leadership in introducing S. 3119, the 
USDA National Appeals Division Act of 1992. 

For many producers farm programs are essential to their profitability. But farm 
programs have become increasingly complex, and the pitfalls of this complexity can 
jeopardize a producer's livelihood. When an agency questions program eligibility, 
the farmer involved must be assured of fair and impartial treatment. 

By establishing an independent administrative appeals division within USDA, 
your legislation will protect producers from arbitrary agency decisions. Further, by 
removing possible statutory barriers to judicial review, the legislation will assure 
farmers or the availability of a final determination entirely outside the purview of 
the Department of Agriculture. 

Farmers seeking administrative review of adverse decisions are entitled to fair 
treatment. Your bill will assure such treatment and will indirectly enhance the 
status of all farmers with respect to the decisionmakers at USDA. 

The National Corn Growers Association appreciates your efforts and offers our 
endorsement of S. 3119. 
Sincerely, 

(Signed) Tim Trotter, 

President 



LETTER OF NATIONAL ASSOCIATION OF WHEAT GROWERS 

National Association of Wheat Growers, 

Washington, DC, 
September 27, 1992. 
The Honorable Kent Conrad, 
United States Senate, 724 Senate Hart, Washington, DC 20510. 

Dear Senator Conrad: On behalf of the members of the National Association of 
Wheat Growers (NAWG), I would like to commend you on the leadership you have 
exemplified by drafting and introducing the "USDA National Appeals Division Act 
of 1992." 

The NAWG, in its policy resolutions for 1992 is supportive of the appeals reform 
initiated by the 1990 farm bill. However, wheat growers, like many producers were 
frustrated with the length of time it took to implement this important legislation. 
Due to this interest, the NAWG incorporated a roundtable discussion on the appeals 
and compliance issues into a recent national meeting — the interest level, discussion 
and input was outstanding. 

In addition to moving toward a more independent appeals process for each of the 
USDA agencies (including FCIC) wheat growers at that meeting voiced three broad 
concerns. First, a strong desire for localized control and decisionmaking as exempli- 
fied in the ASCS county committee system. Second, a desire for more information 
on4iow to prevent appeals. The complexity of the farm programs can be a financial- 
ly devastating combination. Simplification of programs combined with additional 
outreach and educational efforts would meet this need. 

The State wheat grower associations, which comprise the NAWG are just about to 
begin their annual resolution process. The NAD Act of 1992 will be a topic of discus- 
sion at those meetings as well as at the NAWG National Convention. I will be 
pleased to share the results of those discussions with you. 

Best wishes. 
Sincerely, 

(Signed) Bruce Knight, 
Director Government Affairs and Marketing Services. 
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RESPONSES FROM BARBARA WEBB, NATIONAL FARMERS UNION, TO 
QUESTIONS FROM SENATOR CHARLES E. GRASSLEY 

October 20, 1992. 

Question 1. Most of the testimony at the last hearing, and indeed most of today's 
statements, focus on problems with the Farmers Home Administration. Is there a 
serious problem with the rest of the agencies, or should we focus on Farmers Home? 

Answer 1. National Farmers Union believes that the focus should be placed not 
only on Farmers Home Administration appeals but also on ASCS appeals as these 
are the two agencies with which our members have the most contacts and report 
the most problems. 

Question 2. In your view, what has been the biggest obstacle to a farmer getting 
fair and fast appeals? 

Answer 2. The biggest obstacle to farmers receiving fair and fast appeals has 
been that, even after the appeal is won, the farmer still may not receive the relief 
he has been granted because the agency will then find some other reason to deny 
the application or fail to follow through with the farmer's request. What is needed 
is a way to resolve all issues at one time so that farmers may receive relief under 
the law. This can be better obtained if the policymaking and the appeals functions 
are separated. 

Question 3. Won't the NAD just create another layer of bureaucracy with its own 
idiosyncrasies and problems? 

Answer 3. The fact of the matter is that, at present, we have several different 
bureaucracies, each with their own idiosyncrasies and problems. 

Question 4. In some of the testimony, the problems inherent in having an agency 
that provides a legislative, administrative and a judicial function were noted. But 
couldn't those criticisms just as easily apply to almost every other Federal agency? 
Aside from the Administrative Procedure Act's right of judicial review — which I 
concede is a very important difference — for what reasons should the ASCS, CCC, 
SCS, Farmers Home Administration, and RDA be treated any differently from the 
Interstate Commerce Commission, the Federal Communications Commission or any 
other agency? 

Answer 4. National Farmers Union believes that placing all of the appeals func- 
tions at USDA under the Administrative Procedures Act will be helpful in making 
the process fairer and more equitable. 

Question (a) Could the system be salvaged by providing judicial review or requir- 
ing written decisions that could be used as precedent? 

Answer (a). No, we do not believe this is the sole answer. Making the decisions 
subject to the APA and allowing farmers to take decisions to court, following ex- 
haustion of administrative appeals, should help. 

Question (b) When we last met, Keith Bjerke criticized the proposed NAD, in part, 
because it would lump together the appeals system of several agencies with differ- 
ent programs and objectives. He seemed to indicate it would be like a Interstate 
Commerce Commission Administrative Law Judge adjudicating a Federal Communi- 
cations Commission dispute. Isn't this a valid concern — don't we need hearing offi- 
cers who are specialists in a specific field? 

Answer (b). This is one area which may bear exploring. The concern could be ad- 
dressed by the manner in which hearing officers are assigned within the overall 
NAD. There could be officers who hear only ASCS appeals, for example, and others 
who hear FmHA appeals, etc. 

Question (c) What about Mr. Bjerke's concerns that a proposed appeals division 
would create confusion and uncertainty in Federal farm policy in that it would have 
the effective authority to overturn or modify ASCS/CCC policy through its appeal 
determination. Is there any threat of an NAD hearing officer usurping the power of 
the Secretary of Agriculture? 

Answer (c). National Farmers Union believes the most important consideration is 
that the law be followed as intended by the Congress. 

Question 5. What are your views on including the Federal Crop Insurance Corpo- 
ration appeals within the NAD? Should any other groups be included in this 
appeals division? 

Answer 5. We believe that the committee should explore the possibility of includ- 
ing FCIC appeals within the NAD in order to better facilitate "one-stop shopping," 
and inject more fairness into the process. 
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RESPONSE OF ALAN R. MALASKY 

TO QUESTIONS OF SENATOR CHARLES GRASSLEY 

TO THE WITNESSES APPEARING BEFORE THE 

COMMITTEE ON AGRICULTURE, NUTRITION AND FORESTRY 

SUBCOMMITTEE ON AGRICULTURAL CREDIT HEARING ON 

S. 3119 

THE USDA NATIONAL APPEALS DIVISION ACT OF 1992 

SEPTEMBER 30, 1992 



Thank you for the opportunity to respond to your questions regarding my 
testimony before the Subcommittee on Agricultural Credit at the Subcommittee's 
September 30, 1992 hearing on S. 3119, the USDA National Appeals Division Act of 
1992. I have set forth your questions and my responses below. 

I. Most of the testimony at the last hearing and indeed most of today's statements, 
focus on problems with the Farmer's Home Administration. Is there a serious 
problem with the rest of the agencies, or should we focus on Farmer's Home? 

My testimony addressed what I believe have been serious problems with the 
ASCS administrative appeal process. As my testimony indicated, those problems are 
largely structural and the product of longstanding institutional attitudes and practices. 
Recently, the ASCS has made some efforts to improve its procedures for handling 
administrative appeals in response to the producer appeals provisions of the 1990 farm 
bill, 7 U.S.CA. § 1433e(a>-(e) (West Supp. 1992). While the ASCS's efforts toward 
improving its appeal procedures should be commended and encouraged, I do not believe 
that the Subcommittee should focus on the FmHA to the exclusion of the ASCS and the 
other agencies whose administrative appeal processes would be affected by S. 3119. 

2 In your view, what has been the biggest obstacle to a farmer getting fair A fast 
appeals? 

My testimony questioned the fairness, both in appearance and in fact, of the 
ASCS administrative appeal process. I identified the ASCS's reliance on unpublished 
program rules and on former program administrators as adjudicators as two impediments 
to an administrative appeals process that is fair in appearance and in fact. While the 
county and state ASC committees usually understand how difficult it is for farmers to 
obtain accurate and complete information on the federal farm program requirements 
when those requirements are not published by the ASCS, the reviewing authorities at the 
national level of the ASCS are so far removed from the everyday business of forming 
that they do not always understand the difficulties that program participants face. 

S. 3119 would require the USDA NAD to "base a determination on and consider 
applicable laws and regulations in effect and available to the public on the date the 
decision appealed from was made." § 7(g). Thus, under S. 3119 final appeal decisions 
could not be based on unwritten rules as they have been in the past See GoUghtfy v. 
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Yeutter, 780 F. Supp. 672 (D. Ariz. 1991). By providing that national level appeal 
decisions will be made by an independent authority, S. 3119 makes it far less likely that 
an unwritten rule will ever again become the basis for penalizing a program participant 
as happened in the national level appeal decision overturned in the GolighUy case. 

3. Won't the N.AD. just create another layer of bureaucracy with its own idiosyncracies 
and problems? 

The USDA NAD would not create another layer of bureaucracy in the ASCS 
administrative appeals process and in the process of the other affected agencies because 
the USDA NAD would serve the same function currently being served by the ASCS 
NAD and the final appeal authorities within the other USDA constituent agencies 
subject to S. 3119. In other words, under S. 3119 the USDA NAD would be the final 
reviewing authority in the administrative appeal process instead of the ASCS NAD or 
similar final appeal authorities in the other affected USDA agencies. By this 
consolidation, efficiencies would be created in what is, today, a fragmented 
administrative appeal process at best 

By its terms, S. 3119 instructs the Director of the USDA NAD to base 
determinations on the "applicable laws and regulations in effect and available to the 
public on the date the decision appealed from was made." § 7(g). However, the ASCS, 
for example, would retain the authority to promulgate federal farm program regulations 
in a manner consistent with the statutes authorizing those programs. In that manner, the 
ASCS would continue to possess ultimate authority over the administration of the 
federal form programs. If the Director of the USDA NAD ever interpreted one of those 
regulations in a way that the ASCS found to be objectionable, the ASCS would be free 
to amend the regulation to remove any ambiguity regarding the regulation's intended 
effect 

4. In some of the testimony, the problems inherent in having an agency that provides a 
legislative, administrative and a judicial function were noted But couldn't those 
criticisms just as easily apply to almost every other federal agency? Aside from the 
Administrative Procedure Act's right of judicial review— which I concede is a very 
important difference— for what reasons should the ASCS, CCC, SCS, Farmer's Home 
Administration, and RDA be treated any differently from the Interstate Commerce 
Committee, the Federal Communications Commission or any other agency? 

As your question recognizes, federal from program decisions are currently treated 
differently from the decisions of virtually all other federal agencies. For years, the ASCS 
has consistently relied on 7 U.S.C. §§ 1385 and 1429 to seek to immunize its decisions 
from judicial review. While the ASCS has not always been successful in its efforts to 
immunize its decisions from the judicial review to which most other federal agency 
decisions are subject under the Administrative Procedure Act, the ASCS steadfastly 
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persists in its claim that Congress had mandated that its decisions be treated as 
anally infallible. 



As I have urged in my testimony, 7 U.S.C. §§ 1385 and 1429 should be repealed. 
Section 1385 is especially pernicious for it purports to make the Secretary's factual 
findings in federal farm program disputes final and unreviewable. The dangers of that 
sort of sweeping, unchecked power are revealed in Chief Justice Holmes' "description of 
the unscrupulous administrator's prayer: 'Let me find the facts for the people of my 
country, and I care little who lays down the general principles.'" Bernard Schwartz, 
Administrative Law § 10.6 (1991) (citation omitted). 

If Congress deems it desirable to treat the resolution of federal farm program 
disputes at the national level of ASCS in the same manner as adjudications are 
conducted by the Interstate Commerce Commission, the Federal Communications 
Commission, or other similar agencies, consideration should be given to the creation of 
the same sort of administrative law judge system as exists under the Interstate 
Commerce Commission and the Federal Communications Commission. Pursuant to the 
federal Administrative Procedure Act and other authority, administrative law judges have 
virtually the same powers as trial judges in the judiciary, and they are subject to various 
rules designed to promote fairness and impartiality, including rules limiting an agency's 
ability to appoint as administrative law judges persons who are not listed on the Office 
of Personnel Management's register of etigibles. 

Currently, an administrative law judge system like those existing within the 
agencies that you referenced does not exist within the ASCS. If an amendment is 
proposed to S. 3119 to create an administrative law judge system to adjudicate federal 
farm program disputes, I would welcome the opportunity to review that amendment for 
purposes of offering specific comments. 

(a) Could the system be salvaged by providing judicial review or requiring written 
decisions that could be used as precedent? 

Final administrative decisions in federal farm program disputes should be fully 
reviewable under the federal Administrative Procedure Act, and 7 U.S.C. §§ 1385 and 
1429 should be repealed or amended so that they will not limit the judicial review of 
federal farm program disputes involving the denial of participation in a federal farm 
program, compliance with program requirements, the making of payments or other 
program benefits, and similar issues. Also, because the ASCS may not irrationally 
discriminate between similarly situated program participants in granting or denying 
program benefits or other relief as a matter of federal administrative law, federal farm 
program decisions should be written and should have precedential effect Repealing 7 
U.S.C. §§ 1385 and 1429 and statutorily giving precedential effect to final ASCS 
administrative decisions, however, would not ensure impartiality in the adjudication of 
federal farm program disputes at the national level of ASCS. In other words, while both 
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actions would significantly contribute to "leveling the playing field" and would be 
welcomed by America's farmers, they would not be as comprehensive as would the 
creation of an independent final appeal authority. 

(b) When we last met, Keith Bjerke, criticized the proposed NA.D., in part, because it 
would lump together the appeals system of several agencies with different programs 
and objectives. He seemed to indicate that it would belike an Interstate Commerce 
Commission administrative law Judge adjudicating a Federal Communications 
Commission dispute. Isn't this a valid concern— don't we need hearing officers that 
are specialists in a specific field? 

Mr. Bjerke 's apparent concern illustrates what I believe to be one of the 
institutional attitudes contributing to the deficiencies in the current ASCS appeals 
system. Mr. Bjerke's position appears to be that only someone who has been a part of 
the administration of the federal farm p rograms can know or understand the federal 
farm program rules. If that is true, then something is terribly wrong with our federal 
farm programs. The rules governing our federal farm programs should not be agency 
"folklore," understandable or readily accessible only to those chosen by the agency to 
know or have access to those rules. Rather, the federal farm program rules should be 
clearly written and published so that anyone with an interest in knowing what the rules 
are can find and understand them. 

Moreover, there is nothing inherently improper with Interstate Commerce 
Commission administrative law judges adjudicating a Federal Communications 
Commission dispute. To the contrary, a distinguished federal administrative law judge 
has pointed out that it is highly desirable to rely on "generahsts" rather than "specialist" 
administrative law judges: 

Being a generahsts is not a handicap; being a generahsts rather than a specialist is 
an enhancement of the abilities of a judge. It is a definite "plus" in reaching a 
fair and just decision on any issue. 

Joseph J. Simone, The Function, Flexibility, and Future of United States Judges of the 
Executive Department, 44 Admin. L. Rev. 159, 17S (1992) 



that 



Also, the Administrative Procedure Act, specifically, 5 U.S.C. § 3344, provides 



[a]n agency . . . which occasionally or temporarily is insufficiently staffed with 
administrative law judges . . . may use administrative law judges selected by the 
Office of Personnel Management from and with the consent of other agencies. 

Thus, even the federal Administrative Procedure Act contemplates that administrative 
law judges might be called upon to decide matters arising under the statutes and 
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regulations applicable to an agency other than the agency for which they normally act 
Indeed, numerous examples exist where administrative law judges assigned to a 
particular agency serve as administrative law judges in proceedings before totally distinct 
and unrelated agencies. 

One example that immediately comes to mind is Administrative Law Judge James 
P. Thnony, an outstanding jurist who, while assigned full time as an administrative law 
judge at the Federal Trade Commission, has served with distinction as an administrative 
law judge in proceedings before the National Labor Relations Board, the Social Security 
Administration, the International Trade Commission, the Department of Labor, the 
Department of Education, the Comptroller of the Currency, the Federal Deposit 
Insurance Corporation, the Small Business Administration, and several other federal 
agencies. 

Judge Timony's exemplary service illustrates what is stated in the following 
passage from the American Bar Association's Section of Administrative Law and 
Regulatory Practice Annual Report of the Ad Hoc Committee of Recruitment of 
Administrative Law Judges by the Office of Personnel Management 1991-1992: 

AUs must be prepared to judge cases involving the laws and regulations of 
different agencies over a career that might last 20 or 30 years. The capability to 
adjust, to absorb, to rise to new challenges, proves judgment and native ability are 
far more important attributes to be sought in an ALJ candidate than the 
temporary advantage of acquired knowledge in a narrow field of law. No one 
should be appointed an ALJ who lacks the energy, intellect and discipline to 
acquire expertise needed to meet new challenges. 

(c) What about Mr. Bjerke's concerns that a proposed appeals division would create 
confusion and uncertainty in federal farm policy in that it would have the effective 
authority to overturn or modify ASCS/CCC policy through us appeal determination. 
Is there any threat of an N.AD. hearing officer usurping the power of the Secretary of 
Agriculture? 

S. 3119 does not give the Director of NAD the "effective authority of overturn or 
modify ASCS/CCC pohcy though its appeal determination." S. 3119 clearly states that 
the hearing officers and the Director of NAD must consider and base their decisions on 
"applicable laws and regulations in effect and available to the public on the date the 
decision appealed from was made." § 7(g). In other words, S. 3119 requires the NAD 
Director and the NAD hearing officers to adhere to the laws enacted by Congress and 
the regulations promulgated by the Secretary pursuant to those laws. 

S. 3119 also provides that if "an agency head believes that the decision of a 
hearing officer or the Director is contrary to a law or regulation of the agency. . . .," the 
agency head may request the Director to review the decision. § 8(a). Thus, not only 
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does S. 3119 command the Director of NAD to follow the applicable statutes and agency 
regulations, it gives the agency head the opportunity to request the Director to correct 
any action of the Director or of a NAD hearing officer that the agency head maintains is 
inconsistent with a statute or regulation. Moreover, the Director is authorized to retain 
legal counsel to assist NAD in complying with the law. §3(c). 

So long as the Secretary, acting through the ASCS and the CCC, promulgates 
unambiguous program rules and policies that are consistent with the applicable statutory 
authority, the Secretary will retain, both in theory and in effect, the full authority to 
formulate and implement federal farm program rules and policy. If, on the other hand, 
the Secretary or the ASCS promulgates program rules that are ambiguous, incomplete, 
or otherwise deficient in articulating how a producer's individual circumstances are to be 
treated under a particular program, then the Secretary or the ASCS will face the risk 
that whatever "after-the-fact" rule that the Secretary or the ASCS wants to impose will 
not be accepted as being authorized by a statute or a regulation. 

Obviously, if no dispositive rule or policy exists at the time the decision is made, 
there is no danger that the Director of NAD will "overturn or modify" any existing 
"ASCS/CCC policy" in deciding a particular dispute. In addition, if the Secretary or the 
ASCS is concerned with the precedential effect of a decision of the Director of NAD 
that interprets an ambiguous regulation or fills a gap left by a less than comprehensive 
rule, the Secretary or the ASCS is free to amend the existing regulation or promulgate a 
new regulation that would prospectively overturn the Director's interpretation. In that 
way, America's farmers would have notice of how the Secretary or the ASCS intended 
for the program to operate, notice that they should have every time the ASCS 
formulates or reformulates the program rules. While I accept the Secretary's 
longstanding argument that in some instances the timely promulgation of program 
regulations is difficult given the need to implement certain programs such as special 
disaster legislation and the first year of a new farm bill, many if not most federal farm 
program disputes could be avoided if the ASCS strived to rely more on published 
regulations than on internal, unpublished directives and policies. 

Because Mr. Bjerke's concern is that the Director of NAD will overturn or 
frustrate clearly defined program rules or policy, I assume that Mr. Bjerke will not 
contend that there will be a significant number of cases in which a statute or an ASCS 
regulation will fail to provide clear standards for resolving the dispute. If my assumption 
is wrong, however, the answer is not to abandon the goal of achieving an impartial 
administrative appeal process. Instead, as I have previously testified, the answer is 
promulgating federal farm program rules that America's farmers and the Director of 
NAD can understand. The alternative of allowing the ASCS to make up the rules "after 
the fact" without any independent administrative check on the "after the fact" rule's 
consistency with the law is grossly unfair to America's farmers. 
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Finally, I assume that Mr. Bjerke does not seriously contend that consideration of 
S. 31 19 must take into account the hypothesis that a "rogue" Director of NAD will 
ignore the limits on the Director's authority. If he does, the answer is simple. The 
Director can be removed from office in the same manner as any other person holding a 
Senior Executive Service position. Most certainly, if the Director is not acting within the 
authority granted to the Director, the Director should be removed from office. 

5. What are your views on including the Federal Crop Insurance Corporation appeals 
within the NA.D.? Should any other groups be included in this appeals division? 

I have confined my testimony to federal farm program disputes involving the 
ASCS. Accordingly, I express no opinion on the inclusion of FCIC appeals or any other 
USDA agency. 
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LETTER OF GRANT B. BUNTROCK, NATIONAL FARMERS ORGANIZATION, 
RESPONSES TO SENATOR CHARLES E. GRASSLEY 

National Farmers Organization, 

-^ Washington, DC, 

October 23, 1992. 

The Honorable Charles E. Grasslet, 
United States Senate, Washington, DC 20510. 

Dear* Senator Grasslet: This is in response to your questions concerning the Na- 
tional Appeals Division (NAD) Act of 1992. I have answered the questions in the 
order they were submitted. 

1. I believe there are a couple of reasons that more concern was expressed regard- 
ing FmHA appeals. First, on an average, there is probably more at stake to the indi- 
vidual farmer in many FmHA cases. If a loan is delinquent, the terms of a proposed 
restructuring or "work out" arrangement can mean the difference between survival 
or loss of the farm. In many of these cases it is a judgment call, where personalities, 
attitudes, etc., at the local level can have an impact on the decision. Objectivity, be- 
comes paramount in these cases. In addition, there is a perception by many farmers 
(which is justified) that the local FmHA committees do not have sufficient authority 
or discretion to deal with problem cases. 

We remain convinced, however, that the independent appeals division should 
apply to all farm delivery agencies. 

2. The lack of authority and discretion in recent years by local elected committees 
has caused the biggest problem in handling appeals in a fair and prompt manner. 

3. As long as the respective agencies handle appeals at the State and local levels 
and the various agency and appeals divisions are eliminated at the national level, 
the bureaucracy should not be increased. 

4. I would not argue that an independent appeals process would not be appropri- 
ate for other nonagriculture agencies. 

(a) As we understand the proposed legislation, judicial review is still available for 
anyone who is not satisfied after the administrative appeals process. However, we 
feel that the independent appeals process will reduce costly court cases for many 
producers. 

(b) As we visualize the proposed NAD, it would include hearing officers who 
would be specialized in the various program areas. We see no reason why these 
hearing officers could not be trained concerning the various program provisions. 

(c) As we understand the proposed legislation, the NAD would be under the su- 
pervision of the Secretary of Agriculture. Provisions have also been provided for an 
agency head to become involved in any cases where he determines that an appeals 
decision is contrary to regulation or legislative intent. While the agency head could 
not overturn the NAD decision, his position could certainly be made a part of the 
record and brought to the attention of the Secretary. 

5. While much of the FCIC responsibilities have been contracted out to private 
insurers, we see no reason not to include FCIC appeals in the NAD. 

We appreciate the opportunity to respond to these questions. If we can be of any 
further help, please feel free to contact us. 
Sincerely, 

(Signed) Grant Buntrock. 
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